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Staff Report Item 15 

TO: East Bay Community Energy Board of Directors 

FROM: Howard Chang, Chief Operating Officer & Treasurer 

SUBJECT: Amended and Restated Barclays Revolving Credit Agreement (Action Item)

DATE: July 17, 2019 

______________________________________________________________________________ 

Recommendation 

Adopt a Resolution approving an amended and restated revolving credit agreement with Barclays 

Bank PLC and authorizing the Chief Executive Officer to execute the same, to allow for issuance 

of Letters of Credit as well as reduce the interest cost of the facility.   

Background and Discussion 

Currently, EBCE has a $50,000,000 all cash credit facility with Barclays, effective through 

March 15, 2021.  The Revolving Credit Agreement (the “Original Agreement”) governing the 

existing Barclays credit facility was approved by the board in February 2018. 

After a successful launch of services and repaying all outstanding debt and interest with the 

County, Barclays has agreed to incorporate amendments to the credit facility through a proposed 

Amended and Restated Revolving Credit Agreement (the “Amended Agreement”) to allocate a 

portion of the facility to be usable as a letter of credit (LC) and reduce EBCE’s borrowing rate 

thereunder.   

Under the terms of the Amended Agreement, the following changes are proposed: 

• The borrowing rate drops from 1-month LIBOR plus 5.25% to 1-month LIBOR plus

2.50%

• The undrawn fee drops from 1.00% to 0.95%

• Total credit facility remains at $50,000,000. $30,000,000 sublimit of the facility can be

used for letters of credit, $25,000,000 sublimit can be used for cash borrowing.
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• The LC cost is at a rate of 1.75%.  If EBCE does not reimburse Barclays for principal of 

any draws made by the LC holder on the same date of such draw, interest on the amount 

of the unreimbursed draw converts to 1-month LIBOR plus 2.50% (i.e., the same as the 

proposed amended/reduced borrowing rate for cash borrowing).  

• The required Operating Reserve Fund Requirement is reduced from $17,100,000 to 

$7,000,000. 

• The option to collateralize against borrowings, contained in the Original Agreement, is 

removed in the Amended Agreement. 

• The loan facility remains in effect through March 15, 2021, and the Letter of Credit 

Facility would be effective through July, 2024 as it is customary to have a longer LC term 

 

Fiscal Impact  

 

Based on the reduction in interest for uncollateralized loans from L+5.25% to L+2.5%, for every 

$1,000,000 borrowed in cash against the facility, EBCE will save $27,500 per year in interest 

and commitment costs. 

 

For every $1.0 million issued as a LC on the facility, EBCE will incur a cost of $17,500 per year 

in interest.  

 

Full terms & conditions are provided in the attached Amended Agreement, and details regarding 

interest rates, fees, and proceeds are summarized herein to comply with California Government 

Code Section 5852.1, requiring such presentation to the board. 

 

A. Interest Costs per annum: 

a. 1.75% for issued Letters of Credit (without draws made by the LC holder) 

b. LIBOR + 2.50% for cash loans and LC draws not reimbursed on the same day 

c. 0.95% commitment fee for undrawn amounts of the facility  

B. Finance charges to third parties: Estimated to total up to $100,000 to cover costs such as 

counsel, recording, and LC issuance fees 

C. Proceeds: Maximum gross proceeds is $50,000,000 for a fully utilized facility.  Because 

this is a revolving credit facility this amount may be lower and fluctuate at any time up to 

a maximum of $50,000,000. 

D. Total Payment amount: 

a. Based on a maximum draw amount of $50,000,000 for the remaining duration of 

the facility through March of 2021, then with a maximum unreimbursed draw on 

the letter of credit of $30,000,000 through July of 2024, total payment amount 

accounting for interest and finance charges is estimated at $5,671,000 based on an 

assumed LIBOR of 2.37%.  Total payment under these assumptions, including 

principal repayment, is estimated at $60,671,000. 

b. Based on an average loan balance of $10,000,000 in cash through March of 2021, 

and $10,000,000 in issued, drawn and unreimbursed LC through July of 2024, 

total payment amount accounting for interest, finance charges, and commitment 

fees is estimated at $3,270,000 based on an assumed LIBOR of 2.37%.  Total 

payment under these assumptions, including principal repayment, is estimated at 

$23,270,000. 
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Attachments: 

A. Resolution approving Amended and Restated Revolving Credit Agreement with Barclays 

Bank PLC, Authorizing the CEO to execute the same on behalf of the Authority; and  

B. Barclays Amended Credit Facility Agreement 
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RESOLUTION EBCE R-2019-___ 

A RESOLUTION OF THE BOARD OF DIRECTORS  

OF THE EAST BAY COMMUNITY ENERGY AUTHORITY APPROVING AN 

AMENDED AND RESTATED REVOLVING CREDIT AGREEMENT WITH 

BARCLAYS BANK PLC, AUTHORIZING THE CHIEF EXECUTIVE OFFICER TO 

EXECUTE THE SAME ON BEHALF OF THE AUTHORITY, AND CERTAIN 

RELATED MATTERS 

 

 WHEREAS, pursuant to Resolution No. R-2018-3, adopted on February 28, 2018 by the 

Board of Directors of the East Bay Community Energy Authority (“EBCE”), EBCE has 

previously entered into a Revolving Credit Agreement, dated as of March 15, 2018 (the 

“Original Agreement”), with Barclays Bank PLC (“Barclays”); and 

 

WHEREAS, the Original Agreement provides EBCE with an all cash $50 million credit 

facility with Barclays (the “Original Credit Facility”) for the purposes of increasing liquidity and 

purchasing power; and   

 

 WHEREAS, EBCE currently pays a borrowing rate equal to the 1-month LIBOR plus 

5.25% against the facility and a 1.00% commitment fee for undrawn funds; and 

 

WHEREAS, EBCE desires, and Barclays is willing, to amend the Original Agreement to 

provide EBCE with more flexibility and a lower cost of borrowing by the following amendments 

(collectively, the “Credit Facility Amendments”):  (i) allocating $30 million to be made available 

as a letter of credit in lieu of cash for essential collateral postings at an interest rate of 1.75%; (ii) 

reducing the borrowing rate for all outstanding, and any future, cash borrowings to a rate equal to 

the 1-month LIBOR plus 2.50%; and (iii) reducing the commitment fee for undrawn funds to 

0.95%; and 

 

WHEREAS, there has been presented at this meeting a proposed form of Amended and 

Restated Revolving Credit Agreement (the “Amended Agreement”) to be entered into by EBCE 

and Barclays to facilitate the Credit Facility Amendments; and  

 

WHEREAS, in compliance with Government Code Section 5852.1, EBCE has obtained 

from Barclays the certain required good faith estimates and such estimates have been disclosed at 

this meeting;  

 

NOW, THEREFORE, THE BOARD OF DIRECTORS OF THE EAST BAY 

COMMUNITY ENERGY AUTHORITY, DOES HEREBY RESOLVE AS FOLLOWS 

 

 SECTION 1.  The above recitals, and each of them, are true and correct.   

 SECTION 2.  The Board of Directors hereby approves and authorizes amendment of the 

terms of the Original Credit Facility to incorporate the Credit Facility Amendments.  The 

proposed form of the Amended Agreement presented to this meeting and on file with the 

Secretary is hereby approved, and the Chief Executive Officer is hereby authorized and directed, 

for and in the name and on behalf of EBCE, to execute and deliver to Barclays the Amended 
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Agreement in substantially said form, with such changes thereto as the Chief Executive Officer, 

after consultation with counsel, may require or approve, such approval to be conclusively 

evidenced by the execution and delivery thereof. 

SECTION 3.   The Chief Executive Officer and the Secretary of the Board, and other 

appropriate officers of EBCE, are hereby authorized and directed, jointly and severally, for and 

in the name and on behalf of EBCE, to execute and deliver any and all documents, certificates, 

representations, and agreements as they, with the advice of counsel, shall approve, and to do any 

and all things and take any and all actions that may be necessary or advisable, in their discretion, 

to effectuate the actions that the Board of Directors has approved in this Resolution. 

SECTION 4.  All actions heretofore taken by the officers and agents of EBCE with 

respect to the Credit Facility Amendments and the Amended Agreement are hereby ratified, 

confirmed and approved. 

  

ADOPTED AND APPROVED this 17th day of July, 2019. 

 

     

             

     Dan Kalb, Chair 

ATTEST: 

 

      

Stephanie Cabrera, Clerk of the Board 
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AMENDED AND RESTATED REVOLVING CREDIT AGREEMENT 

Originally dated March 15, 2018,  

as amended and restated as of July __, 2019 

Between 

EAST BAY COMMUNITY ENERGY AUTHORITY 

and 

BARCLAYS BANK PLC 
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AMENDED AND RESTATED REVOLVING CREDIT AGREEMENT 

THIS AMENDED AND RESTATED REVOLVING CREDIT AGREEMENT dated 

March 15, 2018, as amended and restated as of July __, 2019 (as amended, modified or restated 

from time to time, this “Agreement”), between EAST BAY COMMUNITY ENERGY 

AUTHORITY, a joint powers agency created pursuant to sections 6500 et seq. of the California 

Government Code (the “Borrower”) and BARCLAYS BANK PLC, together with any 

successors and assigns (the “Bank”). 

RECITALS 

WHEREAS, the Borrower has previously requested that the Bank provide one or more 

loans to the Borrower for use by the Borrower for purposes consistent with the Act and the 

purposes of the Borrower as set forth in the Joint Powers Agreement, including for purposes 

consistent with the community choice aggregation program established by Borrower pursuant to 

California Public Utilities Code Section 366.2; 

WHEREAS, the Bank and the Borrower have previously entered into the Revolving 

Credit Agreement, dated as of March 15, 2018 (the “Prior Agreement”); 

WHEREAS, the Borrower wishes to amend the Prior Agreement to obtain additional 

credit from the Bank in the form of letters of credit issued by the Bank;   

WHEREAS, each of the Borrower and the Bank has agreed to amend and restate the 

Prior Agreement, and as a condition to such amendment and any advances thereunder, the Bank 

has required the Borrower to enter into this Agreement; 

NOW, THEREFORE, to induce the Bank to extend credit to the Borrower, and for 

other valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and 

intending to be legally bound hereby, the Borrower and the Bank hereby agree as follows: 

ARTICLE I 

 

DEFINITIONS AND ACCOUNTING TERMS 

Section 1.01 Defined Terms.  As used in this Agreement, the following terms shall 

have the meanings set forth below: 

“Act” means the Joint Exercise of Powers Act, California Government Code §§ 6500 et 

seq., as amended. 

“Adjusted LIBOR Rate” means, for any day, a per annum interest rate determined 

pursuant to the following formula: 

Adjusted LIBOR Rate =     LIBOR  

1 – Reserve Percentage 
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“Affiliate” means, with respect to the Bank, any other Person controlling or controlled 

by, or under common control with, the Bank.  For purposes of this definition, “control,” when 

used with respect to any specified Person, means the power to direct the management and 

policies of such Person, directly or indirectly, whether through the ownership of voting rights, 

membership, the power to appoint members, trustees or directors, by contract or otherwise. 

“Agreement” has the meaning set forth in the introductory paragraph hereof. 

“Alternate Rate” means, for any day, the rate per annum equal to the sum of (i) the Prime 

Rate for such day minus 100 basis points (1.00%) plus (ii) the Applicable Spread for such day, 

rounded upward to the second decimal place (assuming such rate is expressed as a percentage); 

provided, however, the Alternate Rate shall never be below the Applicable Spread plus twenty-

five (25) basis points. 

“Amortization Commencement Date” means the earlier of (i) the date that is four (4) 

months after the date on which the Borrower has completed “Phase 2”, which is the mass 

enrollment of the Borrower’s residential customers and (ii) May 1, 2019. 

“Amortization Payment Date” means, with respect to all outstanding Loans, (a) the 

Amortization Commencement Date, (b) the first Business Day of each calendar month occurring 

thereafter prior to the Maturity Date, and (c) the Maturity Date. 

“Amortization Period” means the period commencing on, and including, the 

Amortization Commencement Date and ending on, and including, the Maturity Date. 

“Anti-Terrorism Laws” has the meaning set forth in Section 4.24 hereof. 

“Applicable Spread” means, as of any date of determination, (a) prior to July __, 2019, 

(i) with respect to Collateralized Loans (as defined in the Prior Agreement), one hundred forty 

basis points (1.40%) and (ii) with respect to Uncollateralized Loans (as defined in the Prior 

Agreement), five hundred twenty-five basis points (5.25%) and (b) on and including July __, 

2019 and thereafter, two hundred fifty basis points (2.50%). 

“Authorized Officer” means the Chief Executive Officer, the Chief Operating Officer or 

the Treasurer of the Borrower or any person designated in writing by the Chief Executive 

Officer, the Chief Operating Officer or the Treasurer of the Borrower to act as an Authorized 

Officer hereunder. 

“Availability Period” means, with respect to (i) the agreement of the Bank to issue 

Letters of Credit for the account of the Borrower pursuant to the terms and conditions hereof, the 

period from and including the Effective Date to and excluding the Commitment Termination 

Date, and (ii) the agreement of the Bank to extend Loans pursuant to the terms and conditions 

hereof, the period from March 19, 2018 to and excluding the Loan Facility Scheduled 

Termination Date. 

“Available Commitment” means an amount equal to $50,000,000 adjusted from time to 

time as follows:  (a) downward in an amount equal to any Loan made to, and an amount equal to 

the L/C Obligations related to any Letter of Credit issued for the account of, the Borrower under 
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the Commitment; (b) prior to the Loan Facility Scheduled Termination Date only, upward in an 

amount equal to the principal amount of any Loan made to the Borrower under the Commitment 

that is repaid or prepaid in the manner provided herein; (c) upward in an amount equal to the 

principal amount equal to the L/C Obligations related to any Letter of Credit issued for the 

account of the Borrower under the Commitment that is repaid, prepaid, expires or terminates, as 

applicable, in the manner provided herein; (d) downward in an amount equal to any reduction 

thereof effected pursuant to Section 2.04 hereof; (e) downward to the Letter of Credit Sublimit 

on the Loan Facility Scheduled Termination Date; and (f) downward to zero upon the 

Commitment Termination Date in accordance with the terms hereof; provided, that, after giving 

effect to any of the foregoing adjustments the Available Commitment shall never exceed (i) 

$50,000,000 from March 19, 2018 to but excluding Loan Facility Scheduled Termination Date, 

and (ii) $30,000,000 from and after the Loan Facility Scheduled Termination Date.  

“Bank” has the meaning set forth in the introductory paragraph hereto. 

“Bank Agreement” means any credit agreement, loan agreement, liquidity agreement, 

standby bond purchase agreement, reimbursement agreement, direct purchase agreement (such as 

a continuing covenant agreement or supplemental bondholder’s agreement), bond purchase 

agreement or other agreement or instrument under which, directly or indirectly, any Person or 

Persons undertake to loan, make or provide funds to make payment of, or to purchase, hedge or 

provide credit enhancement to or on behalf of the Borrower for any Indebtedness of the 

Borrower. 

“Borrower” has the meaning set forth in the introductory paragraph hereof. 

“Borrowing” means a borrowing of Loans from the Bank pursuant to Section 2.01 hereof.  

“Borrowing Date” means the date on which a Loan is funded by the Bank pursuant to 

Section 2.03.  

“Borrowing Request” means a notice given by the Borrower pursuant to Section 2.02 in 

the form of Exhibit A. 

“Business Day” means any day which is not (i) a Saturday or a Sunday, (ii) a day on 

which the Lending Office of the Bank is lawfully closed. 

“Cash Collateralize” means, to pledge and deposit with or deliver to the Bank, as 

collateral for L/C Obligations, cash or deposit account balances, in each case, in Dollars and in 

such amount as the Bank may reasonably require, and pursuant to documentation in form and 

substance reasonably satisfactory to the Bank.  “Cash Collateral” shall have a meaning 

correlative to the foregoing and shall include the proceeds of such cash collateral and other credit 

support. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Commitment” means the Bank’s obligation to (a) make Loans to the Borrower pursuant 

to Section 2.01 and (b) issue Letters of Credit for the account of the Borrower pursuant to 

Section 2.03.  Subject at all times to Sections 2.04 and 6.02 hereof, the Commitment from (x) 
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March 19, 2018 to but excluding the Loan Facility Scheduled Termination Date shall be 

$50,000,000, and (y) the Loan Facility Scheduled Termination Date and at all times thereafter 

shall be $30,000,000. 

“Commitment Fee” has the meaning set forth in Section 2.17. 

“Commitment Fee Rate” means (i) prior to July __, 2019, 1.00% per annum and (ii) on 

and after July __, 2019, 0.95% per annum; provided, that, upon the occurrence, and at all times 

during the continuation, of an Event of Default, the Commitment Fee Rate shall increase four 

percent (4.0%) per annum above the Commitment Fee Rate otherwise in effect. 

“Commitment Termination Date” means the earlier of: 

 (a) the Letter of Credit Scheduled Termination Date; and 

 (b) the date the Commitment is reduced to zero pursuant to Section 2.05 or 

Section 6.02 hereof. 

“Computation Date” means the second London Business Day preceding each applicable 

Rate Reset Date. 

“County” means the County of Alameda. 

“Credit Extension” means each of the following:  (a) a Borrowing and/or (b) an L/C 

Credit Extension.  

“Custodial Operating Account” has the meaning set forth in Section 5.29(f). 

“Debtor Relief Laws” means the Bankruptcy Code of the United States, and all other 

liquidation, conservatorship, bankruptcy, assignment for the benefit of creditors, moratorium, 

rearrangement, receivership, insolvency, reorganization, or similar debtor relief Laws of the 

United States or other applicable jurisdictions from time to time in effect. 

“Debt Service Coverage Ratio” means, for each Financial Covenant Determination Date, 

the ratio determined by dividing (a) the Income Available for Debt Service for the twelve (12) 

months ending simultaneously with such Financial Covenant Determination Date by (b) the 

aggregate of the payments required to be made during such twelve (12) months in respect of 

principal (whether at maturity, as a result of mandatory sinking fund redemption, mandatory 

prepayment or otherwise) and interest on all outstanding Indebtedness of the Borrower, including 

all Letters of Credit outstanding, taking into account all amounts payable pursuant to Section 

2.06(c) hereof.  

“Debt Service Coverage Ratio Requirement” means 1.9x through and including 

December 31, 2019 and thereafter 1.75x. 

“Default” means any event or condition that, with the giving of any notice, the passage 

of time, or both, would be an Event of Default. 
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“Default Rate” means, for any day, the sum of the Prime Rate plus five percent (5.00%) 

per annum. 

“Dollar” and “$” mean lawful money of the United States. 

“Effective Date” means [July __, 2019], subject to the satisfaction or waiver by the Bank 

of the conditions precedent set forth in Article 3.01(a) hereof. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, or 

any successor statute thereto. 

“Event of Default” with respect to this Agreement has the meaning set forth in Section 

6.01 of this Agreement. 

“Event of Insolvency” means, with respect to any Person, the occurrence of one or more 

of the following events: 

(a) the Person shall (i) commence a voluntary case or other proceeding 

seeking liquidation, reorganization, arrangement, adjustment, winding-up, dissolution, 

composition or other similar relief with respect to itself or its indebtedness under any 

bankruptcy, insolvency, reorganization or other similar law for the relief of debtors now 

or hereafter in effect or seeking the appointment of a trustee, receiver, liquidator, 

custodian or other similar official for it or a substantial part of its property, (ii) consent to 

any such relief or to the appointment of or taking possession by any such official in an 

involuntary case or other proceeding commenced against it, (iii) make a general 

assignment for the benefit of creditors, (iv) fail generally to pay or admit in writing its 

inability to pay its indebtedness as it becomes due, or (v) take (through an authorized 

officer or representative) any official action to authorize any of the foregoing; or 

(b) any of the following shall occur with respect to such Person: (i) an 

involuntary case or other proceeding shall be commenced against such Person seeking 

liquidation, reorganization or other relief with respect to it or its debts under any 

bankruptcy, insolvency or other similar law now or hereafter in effect or seeking the 

appointment of a trustee, receiver, liquidator, custodian or other similar official of it or 

any substantial part of its property and either (A) such Person shall consent in writing to 

such action or (B) such case shall not be dismissed within sixty (60) days, (ii) an order for 

relief shall be entered against such Person under the federal bankruptcy laws as now or 

hereafter in effect or pursuant to any other State or federal laws concerning insolvency or 

of similar purpose, (iii) a final and non-appealable debt moratorium, debt adjustment, 

debt restructuring or comparable extraordinary restriction with respect to the payment of 

principal or interest on the indebtedness of such Person shall be declared or imposed 

pursuant to a finding or ruling by such Person, the United States of America, the State, 

any instrumentality thereof or any other Governmental Authority of competent 

jurisdiction over such Person, or (iv) the issuance, under the laws of any state or under 

the laws of the United States of America, of an order of rehabilitation, liquidation or 

dissolution of such Person. 

“Executive Order” has the meaning set forth in Section 4.24 hereof. 
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“Expenses” means, for any period, the aggregate of all expenses calculated under GAAP, 

including without limitation any taxes, incurred by the Borrower during such period, but 

excluding (a) interest on Indebtedness, (b) depreciation and amortization, (c) any unrealized loss 

resulting from changes in the value of investment securities, (d) extraordinary expenses and other 

non-recurring, non-cash expenses (including without limitation losses on the sale of fixed or 

capital assets other than in the ordinary course of business and losses on the extinguishment of 

debt), (e) losses resulting from any reappraisal, revaluation or write-down of assets (excluding 

revaluation of accounts receivable), and (f) any noncash loss or change in the value of a Swap 

Contract (including any change in the value of the termination value thereof) which loss or 

change in value is not the result of the expiration or termination (including early termination) of 

such Swap Contract; provided, however, that the provisions of (a) through (f) notwithstanding, 

no amount shall be subtracted from expenses more than once. 

“Financial Covenant Determination Date” means each March 31, June 30, September 30 

and December 31 and any such additional dates specified in Sections 2.01 and 5.29(c) hereof. 

“Financing Documents” means the Security Agreement, the Intercreditor and Collateral 

Agency Agreement and the PPA Account Control Agreement. 

“Fiscal Year” means the fiscal year of the Borrower ending on June 30 of each calendar 

year or such other fiscal year as may be adopted by the Borrower from time to time to the extent 

permitted hereunder. 

“Generally Accepted Accounting Principles” or “GAAP” means generally accepted 

accounting principles in effect from time to time in the United States and applicable to entities 

such as the Borrower, including, without limitation, those principles set forth in the statements 

and pronouncement of the Government Accounting Standards Board. 

“Governmental Authority” means the government of the United States or any other 

nation, or of any political subdivision thereof, whether state or local, and any agency, authority, 

instrumentality, regulatory body, court, central bank or other entity exercising executive, 

legislative, judicial, taxing, regulatory or administrative powers or functions of or pertaining to 

government (including any supra-national bodies such as the European Union or the European 

Central Bank). 

“Guarantee” means, for any Person, all guarantees, endorsements (other than for 

collection or deposit in the ordinary course of business) and other contingent obligations of such 

Person to purchase, to provide funds for payment, to supply funds to invest in any other Person 

or otherwise to assure a creditor of another Person against loss. 

“Honor Date” has the meaning set forth in Section 2.03(c) hereof. 

“Income Available for Debt Service” means, as to any period of time, the excess of 

Revenues over Expenses of the Borrower for such period. 

“Indebtedness” means for any Person (without duplication), all items that would be 

classified as a liability in accordance with generally accepted accounting principles, including, 

without limitation, (a) indebtedness or liability for borrowed money, or for the deferred purchase 
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price of property or services (including Trade Obligations); (b) obligations as lessee under leases 

which are, should have been, or should be, recorded as capital leases in accordance with 

generally accepted accounting principles; (c) current liabilities in respect of unfunded benefits 

under employee benefit, retirement or pension plans; (d) obligations issued for the account of 

any other Person; (e) all Guarantees, endorsements (other than for collection or deposit in the 

ordinary course of business) and other contingent obligations to purchase, to provide funds for 

payment, to supply funds to invest in any other Person or otherwise to assure a creditor against 

loss; (f) obligations secured by any mortgage, lien, pledge, security interest or other charge or 

encumbrance on property, whether or not the obligations have been assumed; (g) obligations 

under Bank Agreements, and (h) obligations under Swap Contracts. 

“Indemnitee” has the meaning set forth in Section 7.04(b) hereof. 

“Intercreditor and Collateral Agency Agreement” means the Intercreditor and Collateral 

Agency Agreement, dated as of February 12, 2018, by and among River City Bank, as Collateral 

Agent, the PPA Providers from time to time party thereto and the Borrower. 

“Interest Payment Date” means each of (i) the first Business Day of each calendar 

month, commencing on and including November 1, 2018, (ii) any date on which any principal 

amount of the related Loan or L/C Obligation, as applicable, is paid or prepaid, for any reason 

and (iii) the Commitment Termination Date. 

“Interest Period” means, with respect to each Loan and Unreimbursed Amount, (i) the 

period from (and including) the date such Loan is issued or Unreimbursed Amount is paid by the 

Bank to (but excluding) the next succeeding Rate Reset Date, and (ii) thereafter, each period 

from (and including) a Rate Reset Date to (but excluding) the next succeeding Rate Reset Date 

(or, if sooner, to and including the Letter of Credit Scheduled Termination Date or the date the 

Loan and/or Unreimbursed Amount, as applicable, is paid in full, as applicable). 

“ISP” means, with respect to any Letter of Credit, the “International Standby Practices 

1998” published by the Institute of International Banking Law & Practice, Inc. (or such later 

version thereof as may be in effect at the time of issuance). 

“Joint Powers Agreement” means that Joint Exercise of Powers Agreement, effective as 

of December 1, 2016, by and among each of the public entities identified on Exhibit D of this 

Agreement, pursuant to which the Borrower was established, as it may hereafter be amended 

from time to time in accordance with the terms hereof and thereof.  

“Laws” means, collectively, all international, foreign, federal, state and local statutes, 

treaties, rules, guidelines, regulations, ordinances, codes and administrative or judicial 

precedents or authorities, including the interpretation or administration thereof by any 

Governmental Authority charged with the enforcement, interpretation or administration thereof, 

and all applicable administrative orders, directed duties, requests, licenses, authorizations and 

permits of, and agreements with, any Governmental Authority, in each case whether or not 

having the force of law. 

“L/C Credit Extension” means, with respect to any Letter of Credit, the issuance thereof 

or extension of the expiry date thereof, or the increase of the amount thereof. 
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“L/C Document” means with respect to any Letter of Credit, the Letter of Credit 

Application, and any other document, agreement and instrument entered into by the Bank and/or 

the Borrower relating to such Letter of Credit. 

“L/C Obligations” means, as at any date of determination, the aggregate amount 

available to be drawn under all outstanding Letters of Credit plus the aggregate of all 

Unreimbursed Amounts.  For purposes of computing the amount available to be drawn under any 

Letter of Credit, the amount of such Letter of Credit shall be determined in accordance with 

Section 1.05.  For all purposes of this Agreement, if on any date of determination, a Letter of 

Credit has expired by its terms but any amount may still be drawn thereunder by reason of the 

operation of Rule 3.14 of the ISP, such Letter of Credit shall be deemed to be “outstanding” in 

the amount so remaining available to be drawn.  

“Lending Office” means the Bank’s address and, as appropriate, account as set forth on 

Schedule I, or such other address or account as the Bank may from time to time notify the 

Borrower. 

“Letter of Credit” means any standby letter of credit issued hereunder. 

“Letter of Credit Application” means an application and agreement for the issuance or 

amendment of a Letter of Credit in the form from time to time in use by the Bank.   

“Letter of Credit Expiration Date” means the earlier of (i) the date on which the Bank 

declares its obligation to make Credit Extensions terminated under Section 6.02 hereof and (ii) 

the day that is thirty (30) days prior to the Letter of Credit Scheduled Termination Date then in 

effect (or, if such day is not a Business Day, the next preceding Business Day). 

“Letter of Credit Fee” has the meaning specified in Section 2.03(g) hereof. 

“Letter of Credit Scheduled Termination Date” means July __, 2024, or such later date as 

may be established pursuant to Section 7.12 hereof. 

“Letter of Credit Sublimit” means an amount equal to the lesser of (a) $30,000,000 and 

(b) the Commitment. The Letter of Credit Sublimit is part of, and not in addition to, the 

Commitment. 

“LIBOR” means, for any Rate Reset Date, the London interbank offered rate for deposits 

in United States dollars for a period of one month, which rate appears on the Reuters Screen 

LIBOR01 Page (or such other page as may replace LIBOR01 on that service or such other 

service as may be nominated by the ICE Benchmark Administration (or any entity that assumes 

responsibility for determining such rate) as an information vendor for the purpose of displaying 

such rate for U.S. Dollar deposits) as of 11:00 a.m., London, England time, on the Computation 

Date immediately preceding such Rate Reset Date, or if such rate is not available, another 

comparable rate determined by the Bank in its reasonable judgment upon notice thereof provided 

by the Bank to the Borrower. 

“LIBOR Index Rate” means a fluctuating rate per annum, determined on each 

Computation Date for the period from and including the first succeeding Rate Reset Date to but 
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excluding the next succeeding Rate Reset Date thereafter, equal to the sum of (i) the Adjusted 

LIBOR Rate (as determined on such Computation Date) plus (ii) the Applicable Spread as of 

such first succeeding Rate Reset Date, rounded upward to the fourth decimal place. 

“Loan” and “Loans” has the meaning specified in Section 2.01 hereof. 

“Loan Facility Scheduled Termination Date” means March 15, 2021, unless extended 

pursuant to Section 7.12 hereof. 

“Loan Sublimit” means an amount equal to the lesser of (a) $25,000,000 and (b) the 

Commitment.  The Loan Sublimit is part of, and not in addition to, the Commitment. 

 “Lockbox Account” means the account identified as such in the Security Agreement. 

“London Business Day” means any day on which commercial banks are open for general 

business (including dealings in foreign exchange and foreign currency) in the City of London, 

United Kingdom. 

“Margin Stock” shall have the meaning assigned to that term in Regulation U 

promulgated by the Board of Directors of the Federal Reserve System, as now and hereafter from 

time to time in effect. 

“Material Adverse Change” means the occurrence of any event or change resulting in a 

material and adverse change in the business, condition (financial or otherwise), operations or 

prospects of the Borrower since December 21, 2017 or which materially and adversely affects 

the enforceability of this Agreement or the ability of the Borrower to perform its obligations 

hereunder. 

“Material Adverse Effect” means:  (a) a material adverse change in, or a material adverse 

effect upon, the operations, business, properties, liabilities (actual or contingent) or condition 

(financial or otherwise) of the Borrower; (b) a material impairment of the ability of the Borrower 

to perform its obligations under this Agreement; or (c) a material adverse effect upon the 

legality, validity, binding effect or enforceability against the Borrower of this Agreement. 

“Maximum Interest Rate” means the lesser of (i) twenty percent (20%) per annum and 

(ii) the maximum rate of interest on the relevant obligation permitted by applicable law. 

“Member” means each city and town within Alameda County that is a signatory to the 

Joint Powers Agreement as specified in Exhibit D. 

“Minimum Collateral Amount” means, at any time, with respect to Cash Collateral 

provided in accordance with the provisions of Section 2.18(a)(i) or 2.18(a)(ii), an amount or 

stated amount equal to 105% of the Outstanding Amount of all L/C Obligations. 

 “Obligations” means the obligations of the Borrower under this Agreement to repay (i) 

all Loans and all L/C Obligations, together with interest thereon, pursuant to and in accordance 

with this Agreement, (ii) all fees, and (iii) all expenses and charges payable or reimbursable 

hereunder to the Bank (including, without limitation, any amounts to reimburse the Bank for any 
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advances or expenditures by it under any of such documents) and all other payment obligations 

of the Borrower to the Bank arising under or in relation to this Agreement whether now existing 

or hereafter arising, due or to become due, direct or indirect (including those acquired by 

assumption), absolute or contingent, and howsoever evidenced, held or acquired, including 

interest and fees that accrue after the commencement by or against the Borrower of any 

proceeding under any Debtor Relief Laws naming the Borrower as the debtor in such 

proceeding, regardless of whether such interest and fees are allowed claims in such proceeding. 

“OFAC” has the meaning set forth in Section 4.24 hereof. 

“Operating Expenses” of the Borrower for any period means the excess, if any, of all 

operating expenses of the Borrower in such period (including interest expense and energy 

purchase expenses) over all amounts deducted by such Persons in calculating operating expenses 

in such period for or to make provisions for property retirement, depreciation, depletion, 

obsolescence, impairment, allowances for bad or uncollectible debt, and amortization of debt 

discount, issuance expense, and goodwill, all determined in accordance with GAAP. 

“Operating Fund Account” means the account established with River City Bank, 

designated as the “EBCE Operating Fund Account”, together with any other fund or account 

held by or for the benefit of the Borrower into which Pledged Revenues or any portion thereof 

are deposited, including, without limitation, any Custodial Operating Account into which the 

Operating Fund Account is transferred or converted pursuant to the terms hereof. 

“Operating Reserve Fund” means the account established with River City Bank, 

designated as the “EBCE Operating Reserve Fund Account” into which the amounts required 

pursuant to Section 5.29(e) hereof shall be deposited. 

“Operating Reserve Fund Requirement” means an amount equal to $7,000,000.  

“Outstanding Amount” means (a) with respect to Loans on any date, the aggregate 

outstanding principal amount thereof after giving effect to any borrowings and prepayments or 

repayments of Loans, as the case may be, occurring on such date; and (b) with respect to any L/C 

Obligations on any date, the aggregate amount of such L/C Obligations on such date after giving 

effect to any L/C Credit Extension occurring on such date and any other changes in the aggregate 

amount of the L/C Obligations as of such date, including as a result of any reimbursements by 

the Borrower of Unreimbursed Amounts. 

“Participant” has the meaning set forth in Section 7.06(c) hereof. 

“Patriot Act” means the Uniting and Strengthening America by Providing Appropriate 

Tools Required to Intercept and Obstruct Terrorism Act of 2001, Title III of Pub. L. 107 56 

(signed into law October 26, 2001). 

“Person” means an individual, a corporation, a partnership, an association, a trust or any 

other entity or organization, including a government or political subdivision or any agency or 

instrumentality thereof. 
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“Pledged Revenues” means the Receivables and other Collateral (each as defined in the 

Security Agreement) and all proceeds thereof, but only to the extent that such Receivables and 

other Collateral (each as defined in the Security Agreement) (or proceeds thereof) have been 

released from the pledge and lien of the Security Agreement in accordance with the terms 

thereof. 

“Power Purchase Agreement” has the meaning set forth in the Security Agreement. 

 “PPA Account Control Agreement” means the Account Control Agreement, dated as of 

February 12, 2018, by and among River City Bank, as Account Bank, the Borrower and River 

City Bank, not in its individual capacity, but solely as collateral agent, as Secured Party. 

“PPA Provider” means each seller of Product (as defined in the Security Agreement) 

under a Power Purchase Agreement that is a party to the Intercreditor and Collateral Agency 

Agreement. 

“Prepayment Funding Costs” has the meaning set forth in Section 2.05(b) hereof. 

“Prime Rate” means the rate established by Barclays Bank PLC, from time to time as its 

prime rate, with each change in the Prime Rate being effective from and including the date such 

change is publicly announced as being effective; provided, however, the Bank may lend to its 

customers at rates that are at, above or below the Prime Rate. 

“Property” means any and all rights, titles and interests in and to any and all property, 

whether real or personal, tangible or intangible and wherever situated. 

“Rate Reset Date” means the first Business Day of each calendar month commencing 

March 1, 2018. 

“Requested Issuance Date” has the meaning set forth in Section 3.02(a) hereof. 

“Reserve Percentage” means for any day, that percentage (expressed as a decimal) 

which is in effect from time to time under regulations issued from time to time by the Board of 

Governors of the Federal Reserve System of the United States for determining the maximum 

reserve requirement (including, without limitation, any basic, supplemental, emergency, special, 

marginal or other reserves) applicable with respect to Eurocurrency funding (or against any other 

category of funding liabilities that includes deposits by reference to which the interest rate of the 

Loans is determined), whether or not the Bank has any Eurocurrency liabilities subject to such 

reserve requirement at that time.  The Loans shall be deemed to constitute a Eurocurrency 

liability and as such shall be deemed subject to reserve requirements without benefit of credit for 

any prorations, exceptions or offsets that may be available from time to time to the Bank.  The 

Adjusted LIBOR Rate shall be adjusted automatically on and as of the effective date of any 

change in the Reserve Percentage. 

“Revenues” means, for any period, the revenues of the Borrower, as determined in 

accordance with GAAP; but excluding (i) any unrealized gain or loss resulting from changes in 

the value of investment securities, (ii) any gains on the sale or other disposition of fixed or 

capital assets not in the ordinary course, (iii) earnings resulting from any reappraisal, revaluation 
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or write-up of fixed or capital assets, (iv) noncash gains or changes in the valuation of Swap 

Contracts which gain or change in value is not the result of the expiration or termination 

(including early termination) of such Swap Contracts and (v) any realized gain in excess of 10% 

on common and preferred stock during such period (measured by dividing the net realized gains 

on common and preferred stock for such period by the average of the market value of the 

common and preferred stock as of the first day and last day of such period). 

“Security Agreement” means the Security Agreement, dated as of February 12, 2018, by 

and between the Borrower and River City Bank, as collateral agent. 

“Start-Up Expense” means working capital expenses of the Borrower incurred prior to 

the earlier of (i) sixty (60) days following residential customer launch, currently expected to 

occur by October 31, 2018 and (ii) March 1, 2019, and specifically excludes any expenses for 

power purchases or the establishment or posting of reserves, collateral or other security related to 

current or future power purchases.   

“State” means the State of California. 

“Swap Contract” means (a) any and all rate swap transactions, basis swaps, credit 

derivative transactions, forward rate transactions, commodity swaps, commodity options, 

forward commodity contracts, equity or equity index swaps or options, bond or bond price or 

bond index swaps or options or forward bond or forward bond price or forward bond index 

transactions, interest rate options, forward foreign exchange transactions, cap transactions, floor 

transactions, collar transactions, currency swap transactions, cross currency rate swap 

transactions, currency options, spot contracts, or any other similar transactions or any 

combination of any of the foregoing (including any options to enter into any of the foregoing), 

whether or not any such transaction is governed by or subject to any master agreement, and (b) 

any and all transactions of any kind, and the related confirmations, which are subject to the terms 

and conditions of, or governed by, any form of master agreement published by the International 

Swaps and Derivatives Association, Inc. or any International Foreign Exchange Master 

Agreement, including any such obligations or liabilities thereunder. 

“Total Outstandings” means the aggregate Outstanding Amount of all Loans and L/C 

Obligations.  

“Trade Obligations” means all letters of credit, bank guarantees, bankers’ acceptances or 

similar instruments issued in respect of trade payables or similar obligations but in any event 

excluding performance obligations. 

“UCC” means the Uniform Commercial Code in effect in the State of California from 

time to time. 

“UCP” means the Uniform Customs and Practice for Documentary Credits in effect from 

time to time. 

“United States” and “U.S.” mean the United States of America. 
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“Unreimbursed Amount” and “Unreimbursed Amounts” has the meaning set forth in 

Section 2.03(c) hereof. 

 

Section 1.02 Other Interpretive Provisions.  With reference to this Agreement, unless 

otherwise specified herein: 

(a) The definitions of terms herein shall apply equally to the singular and plural 

forms of the terms defined.  Whenever the context may require, any pronoun shall include the 

corresponding masculine, feminine and neuter forms.  The words “include,” “includes” and 

“including” shall be deemed to be followed by the phrase “without limitation.”  The word “will” 

shall be construed to have the same meaning and effect as the word “shall.”  Unless the context 

requires otherwise, (i) any definition of or reference to any agreement, instrument or other 

document shall be construed as referring to such agreement, instrument or other document as 

from time to time amended, supplemented or otherwise modified (subject to any restrictions on 

such amendments, supplements or modifications set forth herein), (ii) any reference herein to any 

Person shall be construed to include such Person’s successors and assigns, (iii) the words 

“hereto,” “herein,” “hereof” and “hereunder,” and words of similar import when used herein, 

shall be construed to refer to this Agreement in its entirety and not to any particular provision 

thereof, (iv) all references in this Agreement to Articles, Sections, Exhibits and Schedules shall 

be construed to refer to Articles and Sections of, and Exhibits and Schedules to, this Agreement, 

(v) any reference to any law shall include all statutory and regulatory provisions consolidating, 

amending, replacing or interpreting such law and any reference to any law or regulation shall, 

unless otherwise specified, refer to such law or regulation as amended, modified or 

supplemented from time to time, and (vi) the words “asset” and “property” shall be construed to 

have the same meaning and effect and to refer to any and all tangible and intangible assets and 

properties, including cash, securities, accounts and contract rights. 

(b) In the computation of periods of time from a specified date to a later specified 

date, the word “from” means “from and including;” the words “to” and “until” each mean “to 

but excluding;” and the word “through” means “to and including.” 

(c) Section headings herein are included for convenience of reference only and shall 

not affect the interpretation of this Agreement. 

Section 1.03 Accounting Terms.   All accounting terms not specifically or completely 

defined herein shall be construed in conformity with, and all financial data (including financial 

ratios and other financial calculations) required to be submitted pursuant to this Agreement shall 

be prepared in conformity with, GAAP applied on a consistent basis, as in effect from time to 

time, applied in a manner consistent with that used in preparing the audited financial statements 

of the Borrower delivered to the Bank pursuant to Section 5.02(a) hereof, except as otherwise 

specifically prescribed herein. 

Section 1.04 Rounding.  Any financial ratios required to be maintained by the 

Borrower pursuant to this Agreement shall be calculated by dividing the appropriate component 

by the other component, carrying the result to one place more than the number of places by 

which such ratio is expressed herein and rounding the result up or down to the nearest number 

(with a rounding-up if there is no nearest number). 
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Section 1.05 Letter of Credit Amounts.  Unless otherwise specified herein, the 

amount of a Letter of Credit at any time shall be deemed to be the stated amount of such Letter 

of Credit in effect at such time; provided, however, that with respect to any Letter of Credit that, 

by its terms or the terms of any L/C Document related thereto, provides for one or more 

automatic increases in the stated amount thereof, the amount of such Letter of Credit shall be 

deemed to be the maximum stated amount of such Letter of Credit after giving effect to all such 

increases, whether or not such maximum stated amount is in effect at such time. 

Section 1.06 Times of Day.  Unless otherwise specified, all references herein to times 

of day shall be references to New York time (daylight or standard, as applicable). 

ARTICLE II 

 

THE COMMITMENT 

Section 2.01 Loans; Use of Loan Proceeds.  During the Availability Period, the Bank 

agrees, on the terms and conditions set forth in this Agreement (including the conditions 

contained in Section 3.02 hereof), to make loans (individually, a “Loan” and collectively, the 

“Loans”) to the Borrower from time to time in amounts not to exceed, at any time, the lesser of 

the Loan Sublimit and the Available Commitment on the date such Loan is to be made, to be 

used by the Borrower (a) to fund Start-Up Expenses in an aggregate amount not to exceed 

$2,500,000, (b) for administrative purposes in an amount not to exceed $100,000, and (c) 

purchases of power (including (1) the posting of reserve funds, collateral or other security related 

to current or future purchases of power; (2) registration related costs (including, but not limited 

to, CPUC registration), (3) regulatory related expenses (including, without limitation, the costs of 

delivering required customer notifications; and (4) long-term project Power Purchase 

Agreements, and for no other purpose; provided that if a requested Loan is for the purposes 

specified in clause (4), the Bank shall not be obligated to issue such Loan unless the Borrower 

shall demonstrate to the satisfaction of the Bank that the Debt Service Coverage Ratio of the 

Borrower, calculated based on Income Available for Debt Service for the twelve (12) months 

prior to the proposed Borrowing Date (which date shall be considered a Financial Covenant 

Determination Date under this Agreement) and the aggregate of the payments required to be 

made during the next twelve (12) months in respect of principal (whether at maturity, as a result 

of mandatory sinking fund redemption, mandatory prepayment or otherwise) and interest on all 

outstanding Indebtedness of the Borrower (taking into account all amounts payable pursuant to 

Section 2.05(c) hereof and taking into account such additional Loan), shall not be less than the 

Debt Service Coverage Ratio Requirement.  At the time that each Loan is made, such Loan shall 

be in an aggregate amount that is a minimum of $500,000 and integral multiples of $100,000 in 

excess thereof; provided further, however, that after giving effect to any Borrowing, the (x) Total 

Outstandings shall not exceed the Commitment, subject to any reductions thereof pursuant to the 

terms hereof, and (y) the Outstanding Amount of the Loans shall not exceed the Loan Sublimit.  

Within the foregoing limits, the Borrower may borrow under this Section 2.01, prepay under 

Section 2.07 and reborrow under this Section 2.01 at any time during the Availability Period; 

provided that if the Requested Issuance Date of any Loan is on or after March 15, 2020, the Bank 

shall not be obligated to issue such Loan unless the Borrower shall demonstrate to the 

satisfaction of the Bank that the Debt Service Coverage Ratio of the Borrower, calculated based 

on Income Available for Debt Service for the twelve (12) months prior to the proposed 
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Borrowing Date (which date shall be considered a Financial Covenant Determination Date under 

this Agreement) and the aggregate of the payments required to be made during the next twelve 

(12) months in respect of principal (whether at maturity, as a result of mandatory sinking fund 

redemption, mandatory prepayment or otherwise) and interest on all outstanding Indebtedness of 

the Borrower (taking into account all outstanding Letters of Credit and all amounts payable 

pursuant to Section 2.06(c) hereof and taking into account such additional Loan), shall not be 

less than the Debt Service Coverage Ratio Requirement.  The Borrower agrees to repay the Bank 

for the full amount of any Loans in accordance with this Agreement.  The Borrower and the 

Bank acknowledge that, as of the Effective Date, Loans in the aggregate amount of 

$[12,512,500] are outstanding under this Agreement. 

Section 2.02 Method of Loans.  If, on any Business Day during the Availability 

Period, the Bank receives at the location specified for the delivery of a Borrowing Request 

specified pursuant to Section 7.02, a Borrowing Request from an Authorized Officer of the 

Borrower, and the Borrower telephonically confirms the Bank’s receipt of such Borrowing 

Request, not later than 12:00 noon, New York City time, the Bank shall, subject to satisfaction of 

the requirements of Section 2.01 and Article III, transfer to the Borrower not later than 2:00 p.m. 

on the third (3rd) Business Day (or such shorter period as may be agreed to by the Bank) 

following the Bank’s receipt of the Borrowing Request, if such Business Day falls during the 

Availability Period, or such later day during the Availability Period as specified in such Notice, 

in immediately available funds, an amount equal to the Loan thereby requested.  If a Borrowing 

Request is given by electronic transmission, the Borrower shall promptly deliver an original of 

such Borrowing Request by hand or overnight courier service; provided that the receipt of such 

original is not a condition to the Bank’s obligation to advance funds hereunder.  A Borrowing 

Request shall be irrevocable after receipt thereof by the Bank.  Each Borrowing Request shall 

specify the following information: 

(i) the aggregate amount of the requested Loan;  

(ii) the requested Borrowing Date, which shall be a Business Day 

within the Availability Period at least three (3) Business Days following the 

Bank’s receipt of such Borrowing Request; and 

(iii) the wire instruction for transfers of the proceeds of the proposed 

Loan. 

Section 2.03 Letters of Credit. 

 (a) The Letter of Credit Commitment.  (i) Subject to the terms and conditions set forth 

herein, the Bank agrees (A) from time to time on any Business Day during the period from the 

Effective Date until the Letter of Credit Expiration Date, to issue Letters of Credit in Dollars for 

the account of the Borrower, and to amend Letters of Credit previously issued by it, in 

accordance with Section 2.03(b) hereof, and (B) to honor drawings under the Letters of Credit 

through the maturity date of the relevant Letter of Credit; provided that after giving effect to any 

L/C Credit Extension with respect to any Letter of Credit, (x) the Total Outstandings shall not 

exceed the Commitment and (y) the Outstanding Amount of the L/C Obligations shall not exceed 

the Letter of Credit Sublimit.  Each request by the Borrower for the issuance or amendment of a 
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Letter of Credit shall be deemed to be a representation by the Borrower that the L/C Credit 

Extension so requested complies with the conditions set forth in the proviso to the preceding 

sentence.  Within the foregoing limits, and subject to the terms and conditions hereof, the 

Borrower’s ability to obtain Letters of Credit shall be fully revolving, and accordingly the 

Borrower may, during the foregoing period, obtain Letters of Credit to replace Letters of Credit 

that have expired or that have been drawn upon and reimbursed. 

 (ii) The Bank shall not be under any obligation to issue any Letter of Credit if: 

 (A) the expiry date of the requested Letter of Credit would occur after the 

Letter of Credit Expiration Date, unless the Bank has approved such expiry date; 

 (B) any order, judgment or decree of any Governmental Authority or arbitrator 

shall by its terms purport to enjoin or restrain the Bank from issuing the Letter of Credit, 

or any Law applicable to the Bank or any request or directive (whether or not having the 

force of law) from any Governmental Authority with jurisdiction over the Bank shall 

prohibit, or request that the Bank refrain from, the issuance of letters of credit generally 

or the Letter of Credit in particular or shall impose upon the Bank with respect to the 

Letter of Credit any restriction, reserve or capital requirement (for which the Bank is not 

otherwise compensated hereunder) not in effect on the Effective Date, or shall impose 

upon the Bank any unreimbursed loss, cost or expense which was not applicable on the 

Effective Date and which the Bank in good faith deems material to it; 

 (C) the issuance of the Letter of Credit would violate one or more policies of 

the Bank applicable to letters of credit generally; 

 (D) except as otherwise agreed by the Bank, the Letter of Credit is in an initial 

stated amount less than $500,000; 

 (E) the Letter of Credit is to be denominated in a currency other than Dollars;  

 (F) the Letter of Credit contains any provisions for automatic reinstatement of 

the stated amount after any drawing thereunder; or  

 (G) after giving effect to such L/C Credit Extension, (x) the Total 

Outstandings shall exceed the Commitment or (y) the Outstanding Amount of the L/C 

Obligations shall exceed the Letter of Credit Sublimit. 

 (iii) The Bank shall be under no obligation to amend any Letter of Credit if (A) the Bank 

would have no obligation at such time to issue such Letter of Credit in its amended form under 

the terms hereof, or (B) the beneficiary of such Letter of Credit does not accept the proposed 

amendment to the Letter of Credit. 

 (b) Procedures for Issuance and Amendment of Letters of Credit. (i) Each Letter of 

Credit shall be issued or amended, as the case may be, upon the request of the Borrower 

delivered to the Bank in the form of a Letter of Credit Application, appropriately completed and 
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signed by an Authorized Officer of the Borrower.  Such Letter of Credit Application may be sent 

by fax transmission, by United States mail, by overnight courier, by electronic transmission 

using the system provided by the Bank, by personal delivery or by any other means acceptable to 

the Bank. Such Letter of Credit Application must be received by the Bank not later than 4:00 

p.m. (New York City time) at least five (5) Business Days (or such later date and time as the 

Bank may agree in a particular instance in its sole discretion) prior to the proposed issuance date 

or date of amendment, as the case may be.  In the case of a request for an initial issuance of a 

Letter of Credit, such Letter of Credit Application shall specify in form and detail satisfactory to 

the Bank:  (A) the proposed issuance date of the requested Letter of Credit (which shall be a 

Business Day); (B) the amount thereof; (C) the expiry date thereof; (D) the name and address of 

the beneficiary thereof; (E) the documents to be presented by such beneficiary in case of any 

drawing thereunder; (F) the full text of any certificate to be presented by such beneficiary in case 

of any drawing thereunder; (G) the purpose and nature of the requested Letter of Credit; and 

(H) such other matters as the Bank may require.  In the case of a request for an amendment of 

any outstanding Letter of Credit, such Letter of Credit Application shall specify in form and 

detail satisfactory to the Bank (1) the Letter of Credit to be amended; (2) the proposed date of 

amendment thereof (which shall be a Business Day); (3) the nature of the proposed amendment; 

and (4) such other matters as the Bank may require.  Additionally, the Borrower shall furnish to 

the Bank such other documents and information pertaining to such requested Letter of Credit 

issuance or amendment, including any L/C Documents, as the Bank may require. 

(ii) Promptly after its delivery of any Letter of Credit or any amendment to a Letter of 

Credit to an advising bank with respect thereto or to the beneficiary thereof, the Bank will 

also deliver to the Borrower a true and complete copy of such Letter of Credit or 

amendment. 

 (c) Drawings and Reimbursements.  Upon receipt from the beneficiary of any Letter of 

Credit of any notice of a drawing under such Letter of Credit, the Bank shall notify the Borrower 

thereof.  Not later than 4:00 p.m. (New York City time) on the date of any payment by the Bank 

under a Letter of Credit (each such date, an “Honor Date”), the Borrower shall reimburse the 

Bank in an amount equal to the amount of such drawing.  If the Borrower fails to so reimburse 

the Bank by such time on the Honor Date for such drawing, the amount equal to the amount of 

the unreimbursed drawing (each an “Unreimbursed Amount” and collectively, “Unreimbursed 

Amounts”) shall bear interest at the LIBOR Index Rate.  Any notice given by the Bank pursuant 

to this Section 2.03(c) may be given by telephone if immediately confirmed in writing; provided 

that the lack of such an immediate confirmation shall not affect the conclusiveness or binding 

effect of such notice. 

 (d) Obligations Absolute.  The obligation of the Borrower to reimburse the Bank for 

each drawing under each Letter of Credit shall be absolute, unconditional and irrevocable, and 

shall be paid strictly in accordance with the terms of this Agreement under all circumstances, 

including the following: 

 (i) any lack of validity or enforceability of such Letter of Credit, this 

Agreement, or any other Financing Document; 
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 (ii) the existence of any claim, counterclaim, setoff, defense or other right that 

the Borrower may have at any time against any beneficiary or any transferee of such 

Letter of Credit (or any Person for whom any such beneficiary or any such transferee 

may be acting), the Bank or any other Person, whether in connection with this Agreement 

or by such Letter of Credit, the transactions contemplated hereby or any agreement or 

instrument relating thereto, or any unrelated transaction; 

 (iii) any draft, demand, endorsement, certificate or other document presented 

under or in connection with such Letter of Credit proving to be forged, fraudulent, invalid 

or insufficient in any respect or any statement therein being untrue or inaccurate in any 

respect; or any loss or delay in the transmission or otherwise of any document required in 

order to make a drawing under such Letter of Credit; 

 (iv) waiver by the Bank of any requirement that exists for the Bank’s 

protection and not the protection of the Borrower or any waiver by the Bank which does 

not in fact materially prejudice the Borrower; 

 (v) honor of a demand for payment presented electronically even if such 

Letter of Credit requires that demand be in the form of a draft; 

 (vi) any payment made by the Bank in respect of an otherwise complying item 

presented after the date specified as the expiration date of, or the date by which 

documents must be received under, such Letter of Credit if presentation after such date is 

authorized by the UCC, the ISP or the UCP, as applicable; 

 (vii) any payment by the Bank under such Letter of Credit against presentation 

of a draft or certificate that does not strictly comply with the terms of such Letter of 

Credit; or any payment made by the Bank under such Letter of Credit to any Person 

purporting to be a trustee in bankruptcy, debtor-in-possession, assignee for the benefit of 

creditors, liquidator, receiver or other representative of or successor to any beneficiary or 

any transferee of such Letter of Credit, including any arising in connection with any 

proceeding under any Debtor Relief Law; or 

 (viii) any other circumstance or happening whatsoever, whether or not similar to 

any of the foregoing, including any other circumstance that might otherwise constitute a 

defense available to, or a discharge of, the Borrower. 

The Borrower shall promptly examine a copy of each Letter of Credit and each 

amendment thereto that is delivered to it and, in the event of any claim of noncompliance with 

the Borrower’s instructions or other irregularity, the Borrower will immediately notify the Bank.  

The Borrower shall be conclusively deemed to have waived any such claim against the Bank and 

its correspondents unless such notice is given as aforesaid. 

 (e) Role of the Bank.  The Bank and the Borrower agree that, in paying any drawing 

under a Letter of Credit, the Bank shall not have any responsibility to obtain any document 

(other than any sight or time draft, certificates and documents expressly required by the Letter of 
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Credit) or to ascertain or inquire as to the validity or accuracy of any such document or the 

authority of the Person executing or delivering any such document.  The Borrower hereby 

assumes all risks of the acts or omissions of any beneficiary or transferee with respect to its use 

of any Letter of Credit; provided, however, that this assumption is not intended to, and shall not, 

preclude the Borrower’s pursuing such rights and remedies as it may have against the beneficiary 

or transferee at law or under any other agreement.  None of the Bank, any of its related parties 

nor any correspondent, participant or assignee of the Bank shall be liable or responsible for any 

of the matters described in Section 2.03(d) hereof.  In furtherance and not in limitation of the 

foregoing, the Bank may accept documents that appear on their face to be in order, without 

responsibility for further investigation, regardless of any notice or information to the contrary, 

and the Bank shall not be responsible for the validity or sufficiency of any instrument 

transferring, endorsing or assigning or purporting to transfer, endorse or assign a Letter of Credit 

or the rights or benefits thereunder or proceeds thereof, in whole or in part, which may prove to 

be invalid or ineffective for any reason.  The Bank may send a Letter of Credit or conduct any 

communication to or from the beneficiary via the Society for Worldwide Interbank Financial 

Telecommunication (“SWIFT”) message or overnight courier, or any other commercially 

reasonable means of communicating with a beneficiary. 

 (f) Applicability of ISP and UCP; Limitation of Liability. Unless otherwise expressly 

agreed by the Bank and the Borrower when a Letter of Credit is issued the rules of the ISP shall 

apply to each standby Letter of Credit.  Notwithstanding the foregoing, the Bank shall not be 

responsible to the Borrower for, and the Bank’s rights and remedies against the Borrower shall 

not be impaired by, any action or inaction of the Bank required or permitted under any law, 

order, or practice that is required or permitted to be applied to any Letter of Credit or this 

Agreement, including the Law or any order of a jurisdiction where the Bank or the beneficiary is 

located, the practice stated in the ISP or UCP, as applicable, or in the decisions, opinions, 

practice statements, or official commentary of the ICC Banking Commission, the Bankers 

Association for Finance and Trade - International Financial Services Association (BAFT-IFSA), 

or the Institute of International Banking Law & Practice, whether or not any Letter of Credit 

chooses such law or practice. 

 (g) Letter of Credit Fees.  The Borrower shall pay to the Bank a Letter of Credit fee 

(the “Letter of Credit Fee”) equal to 1.75% per annum multiplied by the daily amount available 

to be drawn under such Letter of Credit; provided, that upon the occurrence, and at all times 

during the continuation, of an Event of Default, the Letter of Credit Fee shall increase to 5.75% 

per annum multiplied by the daily amount available to be drawn under such Letter of Credit.  For 

purposes of computing the daily amount available to be drawn under any Letter of Credit, the 

amount of such Letter of Credit shall be determined in accordance with Section 1.05.  Letter of 

Credit Fees shall be (A) due and payable on (x) the first Business Day of each January, April, 

July and October, commencing with the first such date to occur after the issuance of such Letter 

of Credit, (y) on the Letter of Credit Expiration Date and (z) thereafter on demand and 

(B) computed on a quarterly basis in arrears.  The Borrower shall also be responsible for the 

reasonable fees and miscellaneous handling charges in connection with the issuance of each 

Letter of Credit as set forth in the related Letter of Credit Application.   
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 (h) Letter of Credit Application Fee.  Upon the Bank’s receipt of any Letter of Credit 

Application, the Bank shall invoice and the Borrower shall promptly pay to the Bank an 

application fee of $600, or such other application fee amount then required by the Bank, in 

immediately available funds, which such fee shall be fully earned by the Bank and non-

refundable. 

 

(i) Letter of Credit Amendment Fee.  The Borrower shall promptly pay to the Bank a 

fee for each amendment to a Letter of Credit in a minimum amount of $135 or such amount then 

required by the Bank in connection with such amendment. 

(j) Conflict with Borrower Documents.  In the event of any conflict between the 

terms hereof and the terms of any L/C Document, the terms hereof shall control. 

Section 2.04 Termination or Reduction of Commitment. 

(a) Optional.  (i) The Borrower may, upon notice to the Bank, terminate the 

Commitment, the Loan Sublimit or the Letter of Credit Sublimit or from time to time 

permanently reduce the Commitment, Loan Sublimit or the Letter of Credit Sublimit; provided 

that (i) any such notice shall be received by the Bank not later than 4:00 p.m. (New York City 

time) five (5) Business Days prior to the date of termination or reduction, (ii) any such partial 

reduction shall be in an aggregate amount of $1,000,000 or any whole multiple of $1,000,000 in 

excess thereof and (iii) Borrower shall not terminate or reduce the (A) Commitment if, after 

giving effect thereto and to any concurrent prepayments hereunder, the Total Outstandings 

would exceed the Commitment, (B) Letter of Credit Sublimit if, after giving effect thereto and to 

any concurrent prepayments or Cash Collateralizations hereunder, the Outstanding Amount of 

L/C Obligations not fully Cash Collateralized hereunder would exceed the Letter of Credit 

Sublimit or (C) Loan Sublimit if, after giving effect thereto and to any concurrent prepayments 

hereunder, the Outstanding Amount of Loans not repaid hereunder would exceed the Loan 

Sublimit.  Failure by the Borrower to designate in the notice required under this Section 

2.04(a)(i) whether the Commitment, Loan Sublimit or Letter of Credit Sublimit is to be 

permanently reduced shall be deemed to be a permanent reduction in the Commitment. 

(ii) The Borrower hereby agrees to pay to the Bank a Reduction and Termination Fee 

(as defined below) in connection with any permanent reduction to, or termination or replacement 

of, the Commitment, the Loan Sublimit or the Letter of Credit Sublimit by the Borrower prior to 

the first (1st) anniversary of the Effective Date, in an amount equal to the product of (1) the 

applicable Commitment Fee Rate in effect on the date of such permanent reduction or 

termination or replacement, (2) the amount of such permanent reduction, termination or 

replacement of the Commitment, Loan Sublimit or Letter of Credit Sublimit, as applicable, and 

(3) a fraction, the numerator of which is equal to the number of days from and including the date 

of such termination or replacement to and including the first (1st) anniversary of the Effective 

Date, and the denominator of which is 360 (the “Reduction and Termination Fee”), payable on 

the date of such termination or replacement. 

(b) Letter of Credit Sublimit.  If after giving effect to any reduction or termination of 

the Commitment under this Section 2.04, the Letter of Credit Sublimit exceeds the Commitment 



 

-21- 
 
DM_US 160636533-4.071370.0755 

at such time, the Letter of Credit Sublimit shall be automatically reduced by the amount of such 

excess. 

Section 2.05 Interest. 

(a) Generally.  Each Loan shall bear interest on the outstanding principal amount 

thereof, for each day from and including the date such Loan is made until it is paid in full, at a 

rate per annum equal to the applicable LIBOR Index Rate in effect as of each applicable Rate 

Reset Date, subject to Sections 2.05(f) and Section 2.05(h) hereof.  Pursuant to Section 2.03(c) 

hereof, all Unreimbursed Amounts shall bear interest at the LIBOR Index Rate.  While any Loan 

bears interest at the LIBOR Index Rate, the Bank shall use its best efforts to send to the 

Borrower an invoice for the interest on each Loan to be due on the succeeding Interest Payment 

Date at least fourteen (14) days prior to such Interest Payment Date; provided, however, that the 

failure by the Bank to provide such invoice shall not relieve the Borrower of its obligation to 

make payment of amounts as and when due hereunder.  The Borrower hereby promises to pay 

interest on each Loan and Unreimbursed Amounts at the rates and times specified in this Section 

2.05.  All amounts required to be paid by the Borrower hereunder shall be paid in lawful money 

of the United States of America in immediately available funds.  Any overdue principal and, to 

the extent permitted by law, overdue interest on any Loan or Unreimbursed Amount and all other 

amounts payable hereunder which are not paid when due shall bear interest, payable on demand, 

for each day until paid, at a rate per annum equal to the Default Rate. 

(b) LIBOR Index Rate.  While the outstanding principal amount of any Loan or the 

Unreimbursed Amount bears interest at a LIBOR Index Rate, the Bank shall determine the 

LIBOR Index Rate as of each applicable Computation Date, and such rate shall be effective (i) 

from the (A) Borrowing Date with respect to any Borrowing and (B) Honor Date with respect to 

any Unreimbursed Amount of L/C Obligations, in each case to but not including the immediately 

succeeding Rate Reset Date and (ii) thereafter, be effective for the period from and including the 

immediately succeeding Rate Reset Date to but not including the next succeeding Rate Reset 

Date; provided that, (i) for purposes of calculating the initial LIBOR Index Rate with respect to 

any Loan issued on the March 19, 2018, the Computation Date and the Rate Reset Date 

applicable solely to such Loan until the next succeeding Rate Reset Date shall be the date such 

Loan is advanced hereunder and (ii) for purposes of calculating the initial LIBOR Index Rate 

with respect to any subsequent Loan or any Unreimbursed Amount, the Rate Reset Date 

applicable solely to such Loan or Unreimbursed Amount, as applicable (and not to any other 

outstanding Loans or Unreimbursed Amounts) until the next succeeding Rate Reset Date shall be 

the date such Loan or Unreimbursed Amount is advanced hereunder. 

(c) Determination of Interest Rates.  Each determination by the Bank of an interest 

rate shall be conclusive and binding for all purposes, absent manifest error. 

(d) Default Rate.  (i)  While any Event of Default exists, the Borrower shall pay 

interest on all outstanding obligations of the Borrower hereunder (including, without limitation, 

all Loans and Unreimbursed Amounts) at a fluctuating interest rate per annum at all times equal 

to the Default Rate, payable on demand. 
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(ii) Accrued and unpaid interest on past due amounts (including interest on past due 

interest) shall be due and payable upon demand. 

(e) Interest Payments.  Interest on each Loan and Unreimbursed Amount shall be due 

and payable in arrears on each Interest Payment Date applicable thereto and at such other times 

as may be specified herein.  Interest hereunder shall be due and payable in accordance with the 

terms hereof before and after judgment, and before and after the commencement of any 

bankruptcy or insolvency proceeding. 

(f) Discretion of Bank as to Manner of Funding.  Notwithstanding any provision of 

this Agreement to the contrary, the Bank shall be entitled to fund and maintain its funding of all 

or any part of the Loans or Unreimbursed Amount hereunder in any commercially reasonable 

manner, it being understood, however, that for the purposes of this Agreement all determinations 

hereunder shall be made as if the Bank had actually funded and maintained the Loans or 

Unreimbursed Amounts during each Interest Period applicable thereto through the purchase of 

deposits in the relevant market in the amount of the Loans, having a maturity corresponding to 

such Interest Period. 

(g)  Absence of LIBOR Funding. 

(i) Circumstances Affecting LIBOR Index Rate Availability.  If for any reason 

(A) the Bank shall determine (which determination shall be conclusive and binding 

absent fraud or manifest error) that Dollar deposits are not being offered to banks in the 

London interbank Eurodollar market for the applicable amount of any Loan and/or 

Unreimbursed Amount, or (B) the Bank shall determine (which determination shall be 

conclusive and binding absent fraud or manifest error) that reasonable and adequate 

means do not exist for ascertaining LIBOR for any Interest Period with respect to any 

Loan and/or Unreimbursed Amount, then the Bank shall promptly give notice thereof to 

the Borrower.  Thereafter, each such Loan and/or Unreimbursed Amount shall 

automatically convert to bear interest at the Alternate Rate until the circumstance or 

condition requiring such conversion to the Alternate Rate ceases to apply or exist. 

(ii) Laws Affecting LIBOR Index Rate Availability.  If, after the date hereof, 

the enactment or effectiveness of, or any change in, any applicable Law or any change in 

the interpretation or administration thereof by any Governmental Authority, central bank 

or comparable agency charged with the interpretation or administration thereof, or 

compliance by the Bank (or any of its lending offices) with any request or directive 

(whether or not having the force of law) of any such Governmental Authority, central 

bank or comparable agency, shall make it unlawful or impossible for the Bank (or any of 

its lending offices) to honor its obligations hereunder to make or maintain the Loans 

and/or Unreimbursed Amount with the LIBOR Index Rate applicable, the Bank shall 

promptly give notice thereof to the Borrower.  Thereafter, each Loan and/or 

Unreimbursed Amount shall automatically convert to bear interest at the Alternate Rate 

until the circumstance or condition requiring such conversion to the Alternate Rate ceases 

to apply or exist. 

Section 2.06 Prepayments and Mandatory Repayment. 
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(a) Optional Prepayment.  (i) Subject to the terms of Section 2.05(a)(ii) below, the 

Borrower may, upon written notice to the Bank, voluntarily prepay any Loan, in whole or in part 

on any Business Day; provided that (i) such notice must be received by the Bank not later than 

10:00 a.m. ten (10) Business Days prior to any date of prepayment and (ii) any prepayment shall 

be in a principal amount of $500,000 and integral multiples of $250,000 in excess thereof or, if 

less, the entire principal amount thereof then outstanding.  Each such notice shall specify the date 

and amount of such prepayment.  Upon any prepayment of less than all of the outstanding Loans, 

the prepayment shall be applied: first to the interest accrued on any Loan, second to any 

applicable Prepayment Funding Costs, third to any Termination Fee payable and fourth to the 

principal component of any Loan. 

(b) In the event the Bank shall incur any loss, cost, or expense (including, without 

limitation, any loss, cost, or expense incurred by reason of the liquidation or reemployment of 

deposits or other funds acquired or contracted to be acquired by the Bank to fund or maintain the 

Loans or the Commitment or the relending or reinvesting of such deposits or other funds or 

amounts paid or prepaid to the Bank) as a result of any payment of any Loan on a date other than 

a Rate Reset Date for any reason (the “Prepayment Funding Cost”), whether before or after 

default (but excluding any such prepayment resulting from acceleration of the Loans by the Bank 

upon the occurrence of an Event of Default), then upon the demand of the Bank, the Borrower 

shall pay to the Bank such amount as will reimburse the Bank for such loss, cost, or expense, as 

determined by the Bank in good faith.  If the Bank requests such a reimbursement, it shall 

provide to the Borrower a certificate setting forth the computation of the loss, cost, or expense 

giving rise to the request for reimbursement in reasonable detail and such certificate shall be 

conclusive absent manifest error. 

(c) Mandatory Amortization Payments.  From and after the Amortization 

Commencement Date, each Loan shall be payable by the Borrower in monthly installments 

(each, a “Monthly Principal Payment”) on each Amortization Payment Date, with the final 

installment in an amount equal to the entire then outstanding principal amount of all Loans due 

and payable on the Termination Date. Each Monthly Principal Payment shall be that amount of 

principal which will result in equal (as nearly as possible) aggregate Monthly Principal Payments 

over the applicable remaining portion of the Amortization Period, taking into account the 

principal amount of Loans outstanding as of the last day of the calendar month immediately prior 

to the related Amortization Payment Date. 

(d) Mandatory Prepayment.   

(i) Outstandings.  If for any reason at any time the (a) Total Outstandings at any time 

exceed the Commitment, (b) the L/C Obligations exceed the Letter of Credit Sublimit or (c) the 

Loans exceed the Loan Sublimit, in each case, as applicable, the Borrower shall, without notice, 

prepay Loans (together with all accrued but unpaid interest thereon) and/or Cash Collateralize 

the L/C Obligations in an aggregate amount equal to such excess; provided, however, that the 

Borrower shall not be required to Cash Collateralize the L/C Obligations pursuant to this Section 

2.06(d)(i) unless, after the prepayment of the Loans, the Total Outstandings exceed the 

Commitment at such time.  For the avoidance of doubt, the Minimum Collateral Amount shall 

not apply to the Cash Collateral required under this Section 2.06(d)(i) unless an Event of Default 

has occurred and is continuing. 
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(ii) Application of Mandatory Prepayments.  Prepayments made pursuant to this 

Section 2.06(d), first, shall be applied to the outstanding Loans, and, second, shall be used to 

Cash Collateralize the remaining L/C Obligations; and, in the case of prepayments under the 

Commitment required pursuant to clause (i) of this Section 2.06(d), the amount remaining, if 

any, after the prepayment in full of all Loans outstanding at such time and the Cash 

Collateralization of the remaining L/C Obligations in full (the sum of such prepayment amounts, 

cash collateralization amounts and remaining amount being, collectively, the “Reduction 

Amount”) may be retained by the Borrower for use in the ordinary course of its business.  Upon 

the drawing of any Letter of Credit that has been Cash Collateralized, the funds held as Cash 

Collateral shall be applied (without any further action by or notice to or from the Borrower that 

has provided Cash Collateral) to reimburse the Bank. 

All prepayments under this Section 2.06(d) shall be subject to Section 2.06(b), but 

otherwise without premium or penalty, and shall be accompanied by interest on the principal 

amount prepaid through the date of prepayment. 

Section 2.07 Repayment of Loans and Unreimbursed Amounts.   The Borrower 

shall repay to the Bank, (a) on the earlier of (i) the Loan Facility Scheduled Termination Date 

and (ii) the Commitment Termination Date, the aggregate principal amount of Loans outstanding 

on such date, together with accrued interest thereon and (b) on the earlier of (i) the Letter of 

Credit Scheduled Termination Date and (ii) the Commitment Termination date, the aggregate 

principal amount of Unreimbursed Amounts outstanding on such date, together with accrued 

interest thereon.  Subject at all times to Section 2.06(b) hereof, the Borrower shall repay to the 

Bank on the Commitment Termination Date all other Obligations payable hereunder. 

Section 2.08 General Provisions as to Payments.  All payments by the Borrower to 

the Bank hereunder shall be nonrefundable and made in lawful currency of the United States and 

in immediately available funds.  Amounts payable to the Bank hereunder shall be transferred to 

the Bank’s account at Barclays Bank PLC, ABA# 026002574, Credit to Account No.: 

050019104, Reference: East Bay Community Energy Authority (or to such other account of the 

Bank as the Bank may specify by written notice to the Borrower) not later than 3:00 p.m., on the 

date payment is due.  Any payment received by the Bank after 3:00 p.m. shall be deemed to have 

been received by the Bank on the next Business Day.  If any payment hereunder is due on a day 

that is not a Business Day, then such payment shall be due on the immediately succeeding 

Business Day, and, in the case of the computation of the interest or fees hereunder, such 

extension of time shall, in such case, be included in the computation of the payment due 

hereunder. 

Section 2.09 Computation of Interest and Fees; Payments.  (a)  Computations of 

interest on the Loans and Unreimbursed Amounts shall be made on the basis of a 360-day year 

for the actual days elapsed.  All computations of fees shall be made on the basis of a 360-day 

year for the actual days elapsed.  Interest shall accrue on each Loan and Unreimbursed Amount 

for the day on which the Loan is made and on each Unreimbursed Amount on the Honor Date, 

and shall not accrue on such Loan or Unreimbursed Amount, as applicable, or any portion 

thereof, for the day on which such Loan or Unreimbursed Amount or such portion is paid.  Each 

determination by the Bank of an interest rate or fee hereunder shall be conclusive and binding for 

all purposes, absent manifest error. 
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(b) Interest on each Loan shall be paid by the Borrower on each Interest Payment 

Date; provided that accrued and unpaid interest on past due amounts (including interest on past 

due interest) shall be due and payable upon demand.  

(c) The Borrower agrees to pay the Bank, upon demand, interest on any and all 

amounts owed by the Borrower under this Agreement from the date such amounts are due and 

payable but not paid until payment thereof in full, at an interest rate per annum equal to the 

Default Rate. 

Section 2.10 Maximum Interest Rate; Payment of Fee.  If the rate of interest due 

hereunder shall exceed the Maximum Interest Rate for any period for which interest is payable, 

then (i) interest at the Maximum Interest Rate shall be due and payable with respect to such 

interest period and (ii) if and to the extent permitted by applicable law, interest at the rate equal 

to the difference between (A) the rate of interest calculated in accordance with the terms hereof 

and (B) the Maximum Interest Rate (the “Excess Interest”), shall be deferred until such date as 

the rate of interest calculated in accordance with the terms hereof ceases to exceed the Maximum 

Interest Rate, at which time the Borrower shall pay to the Bank, with respect to amounts then 

payable to the Bank that are required to accrue interest hereunder if and to the extent permitted 

by applicable law, such portion of the deferred Excess Interest as will cause the rate of interest 

then paid to the Bank to equal the Maximum Interest Rate, which payments of deferred Excess 

Interest shall continue to apply to such unpaid amounts hereunder until all deferred Excess 

Interest is fully paid to the Bank.  Upon the repayment in full of any Loan or Unreimbursed 

Amount bearing Excess Interest, in consideration for the limitation of the rate of interest 

otherwise payable hereunder, the Borrower, if and to the extent permitted by applicable law, 

shall pay to the Bank a fee equal to the amount of all unpaid deferred Excess Interest on such 

Loan or Unreimbursed Amount, as applicable. 

Section 2.11 Administrative Fees.  The Borrower shall pay to the Bank a fee for each 

amendment to this Agreement made at the request of the Borrower in a minimum amount of 

$2,500 plus the reasonable fees and expenses of counsel to the Bank.  The Borrower shall pay to 

the Bank a fee for each waiver or consent relating to this Agreement in an amount to be mutually 

agreed upon between the Borrower and the Bank plus the reasonable fees and expenses of 

outside counsel to the Bank. 

Section 2.12 Evidence of Debt.  The Loans shall be evidenced by one or more accounts 

or records maintained by the Bank in the ordinary course of business.  Any failure to so record or 

any error in doing so shall not, however, limit or otherwise affect the obligation of the Borrower 

hereunder to pay any amount owing with respect to the Obligations. 

Section 2.13 Obligations Absolute.  The payment obligations of the Borrower of 

Loans under this Agreement shall be unconditional and irrevocable and shall be paid strictly in 

accordance with the terms of this Agreement under all circumstances, including without 

limitation the following: 

(a) any lack of validity or enforceability of this Agreement; 
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(b) any amendment or waiver of or any consent to departure from all or any of this 

Agreement; 

(c) the existence of any claim, set off, defense or other right which the Borrower may 

have at any time against the Bank or any other Person, whether in connection with this 

Agreement, the transactions contemplated herein or any unrelated transaction; or 

(d) any other circumstance or happening whatsoever, whether or not similar to any of 

the foregoing. 

Section 2.14 Yield Protection.  (a)  Reserves.  If after the Effective Date, the Bank or 

any Participant shall have determined that the adoption or implementation of any change in any 

law, rule, treaty or regulation or any policy, guideline, or directive of, or any change in the 

enforcement, interpretation, implementation, or administration thereof by, any court, central 

bank, or other administrative authority or Governmental Authority or compliance by the Bank or 

any Participant with any request or directive of any such court, central bank, or other 

administrative authority or Governmental Authority (in each case, whether or not having the 

force of law) (a “Change in Law”), shall at any time (i) impose, modify or deem applicable any 

reserve, special deposit or similar requirement (including, without limitation, pursuant to 

Regulation D of the Board of Governors of the Federal Reserve System) against letters of credit, 

credits or commitments to extend credit extended by, or assets (funded or contingent) of, 

deposits with or for the account of, or other acquisitions of funds or bonds by the Bank or any 

Participant, (ii) subject credits or commitments to issue letters of credit or extend credit extended 

by the Bank or any Participant to any assessment or other cost imposed by the Federal Deposit 

Insurance Corporation or any successor thereto or the Prudential Regulation Authority or the 

Financial Conduct Authority or any successor thereto, (iii) change the basis of taxation of 

payments to the Bank or any Participant of any amounts payable hereunder (except for taxes on 

the overall net income of the Bank or any Participant), or (iv) impose on the Bank or any 

Participant any other or similar condition regarding this Agreement, the commitment or 

obligations of the Bank or any Participant hereunder, and the result of any event referred to in 

clause (i), (ii), (iii) or (iv) above shall be to increase the cost to the Bank or any Participant of 

agreeing to issue, issuing or maintaining the Letters of Credit, Unreimbursed Amounts and/or 

Loans or to reduce the amount of any sum received or receivable by the Bank or any Participant 

hereunder, then, upon demand by the Bank, the Borrower shall pay to the Bank for its account, 

or that of any such Participant as may be applicable, such additional amount or amounts as will 

compensate the Bank or such Participant for such increased costs or reductions in amount. 

(b) Capital Charges.  If after the Effective Date, the Bank or any Participant shall 

have determined that the adoption or implementation of any Change in Law shall impose, 

modify or deem applicable any capital adequacy or similar requirement (including, without 

limitation, a request or requirement that affects the manner in which the Bank or any Participant 

allocates capital resources to its commitments) that either (i) affects or would affect the amount 

of capital to be maintained by the Bank or such Participant or (ii) reduces or would reduce the 

rate of return on the Bank’s or such Participant’s capital to a level below that which the Bank or 

such Participant could have achieved but for such circumstances (taking into consideration the 

policies of the Bank or such Participant with respect to capital adequacy) then, upon demand by 

the Bank for its own account or that of such Participant as may be applicable, the Borrower shall 
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pay to the Bank for its own account, or such Participant, as applicable, such additional amounts 

as will compensate the Bank or such Participant for such event such that the Bank or such 

Participant shall enjoy the same economic benefit that the Bank or such Participant would have 

enjoyed if such event had not occurred. 

(c) All payments of amounts referred to in clauses (a) and (b) above shall be paid by 

the Borrower to the Bank within thirty (30) days of such demand.  A certificate as to such 

increased cost, increased capital, or reduction in return incurred by the Bank or any Participant as 

a result of any event mentioned in clause (a) or (b) of this subsection setting forth, in reasonable 

detail, the basis for calculation and the amount of such calculation shall be submitted by the 

Bank to the Borrower simultaneously with such demand for payment and shall be conclusive as 

to the amount thereof absent manifest error.  In making the determinations contemplated by the 

above referenced certificate, the Bank or any such Participant may make such reasonable 

estimates, assumptions, allocations and the like that the Bank or such Participant in good faith 

determines to be appropriate.  The obligations of the Borrower under this Section 2.14 shall 

survive the termination of this Agreement. 

(d) Third Party Beneficiaries.  The benefits of this Section 2.14 shall be available to 

each assignee of the Bank and each Participant; provided, however, that no assignee or 

Participant shall be entitled to receive (nor shall the Bank be entitled to receive on behalf of any 

assignee or Participant) any greater payment under this Section 2.14 than the Bank would have 

been entitled to receive without regard to any such assignment or participation unless any such 

assignment or participation is made with the express written consent of the Borrower. 

Section 2.15 Withholding.  All payments by or on behalf of the Borrower under this 

Agreement shall be made without counterclaim, setoff, condition or qualification, and free and 

clear of, and without deduction or withholding for, or by reason of any present or future taxes, 

levies, imposts, deductions or charges of any nature whatsoever; excluding, however, taxes 

imposed on or measured by the net income or capital of the Bank by any jurisdiction or any 

political subdivision or taxing authority thereof or therein (all such non-excluded taxes, levies, 

imposts, deductions, charges, withholdings and liabilities being referred to as “Taxes”). If 

requested, the Bank, any assignee and any Participant, from time to time, shall provide the 

Borrower and the United States Internal Revenue Service (to the extent such information and 

forms may be lawfully provided by the Bank or such assignee or Participant) with such 

information and forms as may be required by the Treasury Regulations Section 1.1441 (C.F.R.) 

or any other such information and forms as may be necessary to establish that the Borrower is 

not subject to any withholding obligation under Section 1442 or other comparable provisions of 

the Code. If as a result of a change of Law, the Borrower shall be required by law to withhold or 

deduct any Taxes imposed by the United States or any political subdivision thereof from or in 

respect of any sum payable hereunder to the Bank, (i) the sum payable shall be increased as may 

be necessary so that after making all required deductions (including deductions applicable to 

additional sums payable under this Section 2.15) the Bank receives an amount equal to the sum it 

would have received had no such deductions been made, (ii) the Borrower shall make such 

deductions and (iii) the Borrower shall pay the full amount deducted to the relevant taxation 

authority or other authority in accordance with applicable law. If the Borrower shall make any 

payment under this Section 2.15 to or for the benefit of the Bank with respect to Taxes and if the 

Bank shall claim any credit or deduction for such Taxes against any other taxes payable by the 
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Bank to any taxing jurisdiction in the United States, then the Bank shall pay to the Borrower an 

amount equal to the amount by which such other taxes are actually reduced; provided, however, 

that the aggregate amount payable by the Bank pursuant to this sentence shall not exceed the 

aggregate amount previously paid by the Bank with respect to such Taxes.  All of the Borrower’s 

obligations under this Section 2.15 shall survive the termination of this Agreement and the 

repayment in full of the Loans. 

Section 2.16 Other Taxes.  To the extent permitted by law, the Borrower agrees to 

indemnify and hold the Bank harmless (on a net after-tax basis) from any present or future claim 

or liability for stamp, transfer, documentary, excise or other similar tax and any penalties or 

interest with respect thereto, which may be assessed, levied or collected by any government 

authority in connection with the execution, delivery, performance, filing and recording of, or any 

payment made under, this Agreement, or any amendment hereto or thereto and any and all 

liabilities with respect to or resulting from any delay in paying or omission to pay such taxes and 

fees. 

Section 2.17 Commitment Fee.  The Borrower hereby agrees to pay to the Bank in 

arrears quarterly on the first Business Day of each January, April, July and October 

(commencing on the first Business Day of July, 2018) and on the Termination Date, for each day 

for which such fee has not yet been paid, a non-refundable commitment fee (the “Commitment 

Fee”) in an amount equal to the product of the weighted average of the daily Available 

Commitment during such period and the rate per annum equal to the Commitment Fee Rate.  

Such Commitment Fee shall be payable in immediately available funds and computed on the 

basis of a year of 360 days and the actual number of days elapsed. 

Section 2.18 Cash Collateral. 

(a) Certain Credit Support Events.  If (i) as of the Letter of Credit Expiration Date, 

any L/C Obligation for any reason remains outstanding, or (ii) the Borrower shall be 

required to provide Cash Collateral upon an Event of Default hereunder, the Borrower 

shall within five (5) Business Days following any request by the Bank, provide Cash 

Collateral in an amount not less than the applicable Minimum Collateral Amount except 

as otherwise provided for herein.  Additionally, if the Bank notifies the Borrower at any 

time that the Outstanding Amount of all L/C Obligations at such time exceeds the Letter 

of Credit Sublimit then in effect, then within five (5) Business Days after receipt of such 

notice, the Borrower shall provide Cash Collateral in respect of the Outstanding Amount 

of the L/C Obligations in an amount not less than the amount by which the Outstanding 

Amount of all L/C Obligations exceeds the Letter of Credit Sublimit. 

(b) Grant of Security Interest.  The Borrower hereby grants to (and subjects to the 

control of) the Bank and agrees to maintain, a first priority security interest in all such 

cash, deposit accounts and all balances therein, and all other property so provided as Cash 

Collateral pursuant hereto, and in all proceeds of the foregoing, all as security for the 

obligations to which such Cash Collateral may be applied pursuant to Section 2.18(c).  If 

at any time the Bank determines in good faith that Cash Collateral is subject to any right 

or claim of any Person other than the Bank, or that the total amount of such Cash 

Collateral is less than the Minimum Collateral Amount, the Borrower will, within five (5) 
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Business Days after receipt of a demand by the Bank, pay or provide to the Bank 

additional Cash Collateral in an amount sufficient to eliminate such deficiency. All Cash 

Collateral (other than credit support not constituting funds subject to deposit) shall be 

maintained in one or more interest-bearing deposit accounts at the Bank.  The Borrower 

shall pay on demand therefor from time to time all customary account opening, activity 

and other administrative fees and charges in connection with the maintenance and 

disbursement of Cash Collateral. 

(c) Application.  Notwithstanding anything to the contrary contained in this 

Agreement, Cash Collateral provided under any of this Section 2.18 or Sections 2.03, 

2.04 or 6.02 in respect of Letters of Credit shall be held and applied to the satisfaction of 

the specific L/C Obligations and other obligations for which the Cash Collateral was so 

provided, prior to any other application of such property as may be provided for herein. 

(d) Release.  Cash Collateral (or the appropriate portion thereof) provided to secure 

obligations shall be released within five (5) Business Days following the determination 

by the Bank that there exists excess Cash Collateral; provided, however, (A) any such 

release shall be without prejudice to, and any disbursement or other transfer of Cash 

Collateral shall be and remain subject to, any other Lien conferred under this Agreement 

and the other applicable provisions of this Agreement, and (B) the Person providing Cash 

Collateral and the Bank may agree that Cash Collateral shall not be released but instead 

held to support future anticipated obligations. 

Section 2.19 Pledge and Security. (a)  The Borrower hereby conveys, grants, pledges 

and assigns to the Bank and its successors and assigns a first priority security interest in (i) the 

Pledged Revenues, (ii) the Operating Reserve Fund and (iii) the Operating Fund Account to 

secure all of the Obligations (including, without limiting the foregoing, payments of principal of 

and interest on each Loan) of the Borrower hereunder.  

(b)   Notwithstanding any other provision of this Agreement to the contrary, the 

Borrower hereby acknowledges and agrees that payment of all Obligations (including, without 

limiting the foregoing, payments of principal of and interest on each Loan) is a general 

obligation of the Borrower secured by a first priority lien on the Pledged Revenues, the 

Operating Reserve Fund and the Operating Fund Account and upon the Cash Collateral posted 

by the Borrower pursuant to the terms hereof.  The Bank acknowledges that the Obligations of 

the Borrower hereunder are solely obligations of the Borrower and are not debts, liabilities or 

obligations of any of the Members and no taxing power of any of the foregoing is pledged 

therefor.  The Borrower has no taxing powers. 

ARTICLE III 

 

CONDITIONS PRECEDENT TO CREDIT EXTENSION 

Section 3.01 Conditions of Effectiveness.  The effectiveness of this Agreement is 

subject to the following conditions precedent. 
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(a) The Bank shall have received, on or before the Effective Date, the items listed 

below, each dated and in form and substance as is satisfactory to the Bank: 

(i) copies of the resolutions of the Borrower approving the execution and 

delivery of this Agreement and the other matters contemplated hereby and thereby, 

certified by the Authorized Officer of the Borrower as being a true and complete copy 

thereof and in full force and effect on the Effective Date; 

(ii) a certificate by an Authorized Officer of the Borrower, delivered to the 

Bank at least two (2) Business Days prior to the Effective Date, certifying the names and 

signatures of the persons authorized to sign, on behalf of the Borrower, this Agreement 

and each Borrowing Request; 

(iii) unaudited internally-produced cash flow and balance sheet projections of 

the Borrower; 

(iv) an executed original of this Agreement; 

(v) an opinion of Nixon Peabody LLP, special counsel to the Borrower, or 

other counsel acceptable to the Bank, addressed to the Bank or on which the Bank is 

otherwise expressly authorized to rely, as to the due authorization, execution, delivery 

and enforceability of this Agreement, validity of each security interest created hereunder 

and such other matters as the Bank may reasonably request; 

(vi) a certificate dated the Effective Date and executed by an Authorized 

Officer certifying (i) that there has been no event or circumstance since 

______________, that has had or could be reasonably expected to have, either 

individually or in the aggregate, a material adverse effect upon the operations, business, 

properties, liabilities or financial condition of the Borrower, (ii) that the representations 

and warranties contained in Article IV hereof are true and correct in all material respects 

on the Effective Date and (iii) no event has occurred and is continuing, or would result 

from entry into this Agreement, which would constitute a Default or Event of Default; 

(vii) a written description of all actions, suits or proceedings pending or 

threatened against the Borrower in any court or before any arbitrator of any kind or 

before or by any Governmental Authority and such other statements, certificates, 

agreements, documents and information with respect thereto as the Bank may reasonably 

request; and 

(viii) evidence satisfactory to the Bank that the Borrower has executed at least 

two (2) EEI Master Power Purchase & Sale Agreements. 

(b) All other legal matters pertaining to the execution and delivery of this Agreement 

shall be satisfactory to the Bank and its counsel, and the Bank shall have received such other 

statements, certificates, agreements, documents and information with respect to the Borrower 

and matters contemplated by this Agreement as the Bank may reasonably request. 
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Section 3.02 Conditions Precedent to each Loan.  The obligation of the Bank to 

advance each Loan is subject to the further conditions precedent that: 

(a) The Bank shall have received the executed Borrowing Request at least three (3) 

Business Days prior to the requested date of issuance of such Loan (the “Requested Issuance 

Date”); 

(b) The Bank shall have received, on or before the Requested Issuance Date, in form 

and substance as is satisfactory to the Bank, a certificate dated the Requested Issuance Date and 

executed by an Authorized Officer certifying (i) that the representations and warranties contained 

in Article IV hereof are true and correct in all material respects on the Requested Issuance Date 

and (ii) no event has occurred and is continuing, or would result from issuance of the requested 

Loan, which would constitute a Default or Event of Default; 

(c) The principal amount of such Loan shall not exceed the Available Commitment 

on the date such Loan is to be advanced and that after giving effect to any Borrowing, the (x) 

Total Outstandings shall not exceed the Commitment, subject to any reductions thereof pursuant 

to the terms hereof, and (y) the Outstanding Amount of the Loans shall not exceed the Loan 

Sublimit;  

(d) If the Requested Issuance Date is on or after March 15, 2020, either the Borrower 

shall have satisfied the provisions in Section 2.01 hereof or the Bank shall have consented to 

such Loan, in its sole discretion; and 

(e) The Loan Facility Scheduled Termination Date shall not have occurred on or prior 

to the Requested Issuance Date.  

ARTICLE IV 

 

REPRESENTATIONS AND WARRANTIES 

The Borrower makes the following representations and warranties to the Bank as of the 

Effective Date: 

Section 4.01 Existence and Power.  The Borrower (i) is a joint powers agency created 

pursuant to the Act, (ii) has full power and authority to own its properties and carry on its 

business as now conducted, and (iii) has full power and authority to execute (or adopt, if 

applicable), deliver and perform its obligations under this Agreement and to borrow hereunder. 

Section 4.02 Regulatory Authority.  The Borrower is duly authorized to conduct its 

business and activities under all applicable laws, rulings, regulations and ordinances and the 

departments, agencies and political subdivisions governing it or regulating its business and 

activities, and the Borrower has obtained all material and requisite approvals of the State and of 

federal, regional and local governmental bodies required to be obtained in connection with the 

execution and delivery of this Agreement prior to the date of the execution and delivery of this 

Agreement. 
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Section 4.03 Noncontravention.  The execution and delivery by the Borrower of this 

Agreement and the performance of its obligations hereunder and thereunder, does not and will 

not violate any existing law, rule, regulation, order, writ, judgment, injunction, decree or award 

binding on the Borrower or any of its assets, or result in a breach of any of the terms of, or 

constitute a default under or result in the creation or imposition of any lien on, any indenture, 

mortgage, deed of trust, lease or other agreement or instrument to which the Borrower is a party 

or by which it or any of its property is bound or the Act, its bylaws (if any), or any of the rules or 

regulations applicable to it or its property or any decree or order of any court or other 

governmental body. 

Section 4.04 Due Authorization.  The execution, delivery and performance by the 

Borrower of this Agreement are within its corporate power and authority, and have been duly 

authorized by all necessary action and will not contravene any provision of the Act or its bylaws 

(if any). 

Section 4.05 Valid and Binding Obligations.  This Agreement is a valid and binding 

obligation of the Borrower, enforceable against the Borrower in accordance with its terms. 

Section 4.06 Pending Litigation and Other Proceedings.  Except as disclosed on 

Schedule II hereto, there is no action, suit or proceeding by or before any court, arbitrator or 

governmental department, commission, board, bureau, agency or instrumentality, domestic or 

foreign, pending or, to the Borrower’s knowledge, threatened action or proceeding affecting or 

involving the Borrower or any of its business, properties, revenues or assets before any court, 

governmental agency or arbitrator which, if adversely determined, could result in a Material 

Adverse Effect (in the reasonable judgment of the Borrower), or otherwise adversely affect (A) 

the validity or enforceability of this Agreement, or (B) the status of the Borrower as a joint 

powers agency created pursuant to sections 6500 et seq. of the California Government Code, 

validly existing under the laws of the State. 

Section 4.07 Insurance.  The Borrower currently maintains insurance with respect to 

its business, operations, assets and properties against such risks, in such amounts, with such 

companies and with such deductibles as is customarily carried by and insures against such risks 

as are customarily insured against by entities with business, operations, assets and properties of 

like size, location and character to those of the Borrower. 

Section 4.08 Financial Projections.  The projected balance sheet of the Borrower as 

provided to the Bank on _____________ and the related statement of revenues and expenses 

fairly present the Borrower’s expectation of its future financial condition, changes in financial 

position and results of operations at such dates and for such periods as set forth therein.  Since 

____________ there has been no material adverse change (in the reasonable judgment of the 

Borrower) in the business, assets, revenues, properties, condition (financial or otherwise) or 

operations, present or prospective, of the Borrower not otherwise disclosed to the Bank in 

writing prior to the Effective Date. 

Section 4.09 Complete and Correct Information.  All information, reports and other 

papers and data with respect to the Borrower furnished to the Bank or its counsel by the 

Borrower were, taken in the aggregate and at the time the same were so furnished, complete and 
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correct in all material respects.  No fact is known to the Borrower which materially and 

adversely affects or in the future may (so far as it can foresee) materially and adversely affect the 

business, revenues, properties, assets or liabilities, financial condition, results of operations of 

the Borrower, or any of its business prospects which has not been set forth in the financial 

statements referred to in Section 4.08 or in such information, reports, papers and data or 

otherwise disclosed in writing to the Bank by the Borrower.  When taken in the aggregate, no 

document furnished or statement made by the Borrower in connection with the negotiation, 

preparation or execution of this Agreement contains any untrue statement of a material fact or 

omits to state a material fact necessary in order to make the statements contained therein not 

misleading. 

Section 4.10 Pending Legislation and Decisions.  There is no amendment, or to the 

knowledge of the Borrower, proposed amendment to the Constitution of the State or any State 

law or any administrative interpretation of the Constitution of the State or any State law, or any 

legislation that has passed either house of the legislature of the State, or any judicial decision 

interpreting any of the foregoing, which would materially adversely affect the Borrower’s 

obligations under this Agreement, or the Borrower’s ability to pay when due its obligations 

under this Agreement. 

Section 4.11 Default.  No Default or Event of Default has occurred and is continuing 

with respect to the Borrower. 

Section 4.12 Employee Benefit Plan Compliance.  The Borrower has no funding 

deficiency with respect to any employee benefit plan and is otherwise in compliance with terms 

of any such plan in which the Borrower or any of its employees participate in.  Neither the 

Borrower nor any employee benefit plan maintained by the Borrower is subject to the Employee 

Retirement Income Security Act of 1974, as amended. 

Section 4.13 [Reserved.] 

Section 4.14 Sovereign Immunity.  The Borrower is not entitled to immunity from 

legal proceedings to enforce this Agreement (including, without limitation, immunity from 

service of process or immunity from jurisdiction of any court otherwise having jurisdiction) and 

is subject to claims and suits for damages in connection with this Agreement. 

Section 4.15 Usury.  The terms of this Agreement regarding the calculation and 

payment of interest and fees do not violate any applicable usury laws. 

Section 4.16 Federal Reserve Board Regulations.  The Borrower will not use any part 

of the proceeds of the Loans or Letters of Credit and has not incurred any indebtedness to be 

reduced, retired or purchased by the Borrower out of such proceeds, for the purpose of 

purchasing or carrying any Margin Stock, and the Borrower does not own and will not acquire 

any such Margin Stock. 

Section 4.17 Investment Company Act.  The Borrower is not an “investment 

company” or a company “controlled” by an “investment company,” as such terms are defined in 

the Investment Company Act of 1940, as amended. 
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Section 4.18 No Proposed Legal Changes.  To the best knowledge of the Borrower, 

there is no proposed amendment to the Constitution of the State or any published administrative 

interpretation of the Constitution of the State or any State law, or any proposition or referendum 

(or proposed proposition or referendum) or other ballot initiative or any legislation that has 

passed either house of the State legislature, or any published judicial decision interpreting any of 

the foregoing, the effect of which could reasonably be expected to result in a Material Adverse 

Change. 

Section 4.19 No Outstanding Indebtedness.  The Borrower has no outstanding 

Indebtedness other than aggregate Trade Obligations not in excess of $1,500,000. 

Section 4.20 Prior Agreement.  No Event of Default and no event which, with the 

giving of notice, the passage of time or both, would constitute an Event of Default, presently 

exists under the Prior Agreement.   

Section 4.21 Reserved. 

Section 4.22 Collateral.  (a) The Borrower has the power to grant a security interest in 

and lien on any Cash Collateral it transfers as the pledgor under and has taken all necessary 

actions to authorize the granting of that security interest and lien; 

(b) the Borrower is the sole owner of or otherwise has the right to transfer all Cash 

Collateral it transfers to or for the benefit of the Bank, free and clear of any security interest, lien, 

encumbrance or other restrictions other than the security interest and lien granted hereunder; and 

(c) upon the transfer of any Cash Collateral to or for the benefit of the Bank under the 

terms hereof, the Bank will have a valid and perfected first priority security interest therein. 

Section 4.23 Parties to the Joint Powers Agreement.  Each of the entities identified 

on Exhibit D hereto is currently a Party (as defined in the Joint Powers Agreement). 

Section 4.24 Anti-Terrorism Laws.  The Borrower is not in violation of any Laws 

relating to terrorism or money laundering (“Anti-Terrorism Laws”), including Executive Order 

No. 13224 on Terrorist Financing, effective September 24, 2001 (the “Executive Order”), and 

the Patriot Act; 

(a) The Borrower is not any of the following: 

(i) a Person that is listed in the annex to, or is otherwise subject to the 

provisions of, the Executive Order; 

(ii) a Person owned or controlled by, or acting for or on behalf of, any Person 

that is listed in the annex to, or is otherwise subject to the provisions of, the Executive 

Order; 

(iii) a Person with which the Bank is prohibited from dealing or otherwise 

engaging in any transaction by any Anti-Terrorism Law; 
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(iv) a Person that commits, threatens or conspires to commit or supports 

“terrorism” as defined in the Executive Order; or 

(v) a Person that is named as a “specially designated national and blocked 

person” on the most current list published by the Office of Foreign Asset Control 

(“OFAC”) or any list of Persons issued by OFAC pursuant to the Executive Order at its 

official website or any replacement website or other replacement official publication of 

such list; 

(b) The Borrower does not (i) conduct any business or engage in making or receiving 

any contribution of funds, goods or services to or for the benefit of any Person described 

in subsection (a)(ii) above, (ii) deal in, or otherwise engage in any transaction relating to, 

any property or interests in property blocked pursuant to the Executive Order or (iii) 

engage in or conspire to engage in any transaction that evades or avoids, or has the 

purpose of evading or avoiding, or attempts to violate, any of the prohibitions set forth in 

any Anti-Terrorism Law. 

ARTICLE V 

 

COVENANTS 

As long as this Agreement is in effect, and until all amounts payable hereunder are paid 

in full, the Borrower will perform and observe the covenants set forth below, unless the Bank 

shall otherwise consent in writing: 

Section 5.01 Compliance With Laws and Regulations.  The Borrower shall not 

violate any laws, rules, regulations, or governmental orders to which it is subject and of which it 

is aware after diligent inquiry, which violation involves a reasonable likelihood of resulting in a 

Material Adverse Change. 

Section 5.02 Reporting Requirements.  The Borrower shall keep proper books of 

record and account in which full, true and correct entries will be made of all dealings or 

transactions of or in relation to the business and affairs of the Borrower on a consolidated or 

combined basis in accordance with generally accepted accounting principles consistently 

applied.  The Borrower will deliver to the Bank either in hard copy or by electronic mail to 

xramunicipalcovenant@barclayscapital.com (or such other email address as shall be directed 

from time to time by the Bank): 

(a) Annual Financial Statements.  As soon as available, and in any event within two 

hundred seventy (270) days after the close of each Fiscal Year of the Borrower, commencing 

with the Fiscal Year ending June 30, 2019, the complete audited financial statements of the 

Borrower including the balance sheet as of the end of such Fiscal Year and the related statements 

of revenues, expenses and cash flows and changes in fund balance for such Fiscal Year, setting 

forth in each case in comparative form the corresponding figures for the preceding Fiscal Year 

all in reasonable detail, certified and prepared by an independent certified public accountant in 

accordance with generally accepted accounting principles, consistently applied. 
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(b) Quarterly Financial Statements.  As soon as available, and in any event within 

forty-five (45) days after the last day of each of each quarter of each Fiscal Year of the 

Borrower, the unaudited financial statements of the Borrower including the balance sheet as of 

the end of such quarter and a statement of income and expenses, all in reasonable detail and 

certified, subject to year-end adjustment, by an Authorized Officer of the Borrower. 

(c) Certificate of Compliance.  Simultaneously with the delivery of each set of 

financial statements referred to in Section 5.02(a), a certificate signed by an Authorized Officer 

of the Borrower stating that (i) under his/her supervision the Borrower has made a review of its 

activities during the preceding annual period for the purpose of determining whether or not the 

Borrower has complied with all of the terms, provisions and conditions of this Agreement and 

(ii) to the best of his/her knowledge no Default or Event of Default has occurred with respect to 

the Borrower in the performance or observance of any of the terms, covenants, provisions or 

conditions of this Agreement, or if a Default or Event of Default shall have occurred with respect 

to the Borrower, such certificate shall specify each such Default or Event of Default, the nature 

and status thereof and any remedial steps taken or proposed to correct each such Default or Event 

of Default. 

(d) Financial Covenant Compliance.  The Borrower shall deliver to the Bank within 

thirty (30) days after each Financial Covenant Determination Date, a certificate of an Authorized 

Officer of the Borrower certifying, in form and substance acceptable to the Bank, the Borrower’s 

Operating Reserve Fund balance and Debt Service Coverage Ratio as of such Financial 

Covenant Determination Date, and providing the basis for such calculation. 

(e) Amendments.  Promptly after the adoption thereof, copies of any amendments of 

or supplements to the Joint Powers Agreement, any Financing Document or any bylaws of the 

Borrower. 

(f) Parties to Joint Powers Agreement.  Promptly after any entity ceases to be a Party 

(as defined in the Joint Powers Agreement), notice thereof and copies of any notices or 

documents provided by or to the Borrower in connection therewith.  

(g) Other Reports.  Promptly upon request by the Bank, copies of any financial 

statement or report furnished to any other holder of long term securities of the Borrower pursuant 

to the terms of any long-term indenture, loan or credit or similar agreement and not otherwise 

required to be furnished to the Bank pursuant to any other clause of this Section 5.02. 

(h) Financing Documents.  Promptly after the execution thereof, copies of any of the 

Financing Documents. 

(i) Other Information.  Such other information with respect to the business, 

properties, revenues, assets or the condition or operations, financial or otherwise, of the 

Borrower as the Bank may from time to time reasonably request. 

Section 5.03 Notice of Default.  As promptly as practical (but in no event more than 

five (5) days) after the date the Borrower shall have obtained knowledge of the occurrence of an 

Event of Default or breach of this Agreement, the Borrower shall provide notice of the same to 

the Bank and, in either case, provide to the Bank the written statement of the Borrower setting 
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forth the details of each such event and the action which the Borrower proposes to take with 

respect thereto. 

Section 5.04 Further Assurances.  The Borrower shall, upon the request of the Bank, 

from time to time, execute and deliver and, if necessary, file, register and record such further 

financing statements, amendments, confirmation statements and other documents and 

instruments and take such further action as may be reasonably necessary to effectuate the 

provisions of this Agreement.  Except to the extent it is exempt therefrom, the Borrower will pay 

or cause to be paid all filing, registration and recording fees incident to such filing, registration 

and recording, and all expenses incident to the preparation, execution and acknowledgment of 

such instruments of further assurance, and all federal or state fees and other similar fees, duties, 

imposts, assessments and charges arising out of or in connection with the execution and delivery 

of this Agreement and such instruments of further assurance. 

Section 5.05 Right of Entry.  The Borrower shall permit the duly authorized 

representatives of the Bank during normal business hours and upon reasonable notice to enter the 

premises of the Borrower, or any parts thereof, to examine and copy the Borrower’s financial 

and corporate books, records and accounts, and to discuss the affairs, finances, business and 

accounts of the Borrower with the Borrower’s officers and employees. 

Section 5.06 Payment of Obligations; Removal of Liens.  The Borrower shall pay (a) 

all indebtedness and obligations of the Borrower in accordance with the terms thereof and (b) all 

assessments or other governmental charges as the same respectively become due, all taxes, 

assessments (general or special) and governmental charges of any kind whatsoever that may be 

at any time lawfully assessed or levied against or with respect to any of its or its businesses, 

property, revenues and assets or any interest thereon and promptly discharge or cause to be 

discharged all liens, encumbrances and charges on such businesses, property, revenues and 

assets. 

Section 5.07 Related Obligations.  The Borrower shall promptly pay all amounts 

payable by it under this Agreement according to the terms hereof or thereof and shall duly 

observe, perform and fulfill each of its obligations under this Agreement.   

Section 5.08 Insurance.  The Borrower will at all times maintain insurance with 

respect to its business, operations, assets and properties against such risks, in such amounts, with 

such companies and with such deductibles as is customarily carried by and insures against such 

risks as are customarily insured against by entities with business, operations, assets and 

properties of like size, location and character to those of the Borrower. 

Section 5.09 Employee Benefit Plan Compliance.  The Borrower shall, in a timely 

fashion, comply in all material respects with all requirements under any employee benefit plan in 

which the Borrower or any of its employees participate. 

Section 5.10 Disclosure of Participants.  The Borrower permits the Bank to disclose 

any information received by the Bank in connection herewith to any Participant, including 

without limitation the financial information described in Section 5.02. 
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Section 5.11 Sovereign Immunity.  The Borrower irrevocably agrees that it will not 

assert the defense of any future right of sovereign immunity in a legal proceeding to enforce or 

collect upon the obligations of the Borrower under this Agreement, the Financing Documents or 

the transactions contemplated hereby and thereby. 

Section 5.12 Notice of Adverse Change.  The Borrower shall provide to the Bank 

written notice as soon as possible of (i) the filing of actions, suits and proceedings before any 

court, arbitrator or governmental department, commission, board, bureau, agency or 

instrumentality, domestic or foreign, against the Borrower, where the amount claimed is in 

excess of two million Dollars ($2,000,000), (ii) any action, suit, proceeding, inquiry or 

investigation before or by any court, public board or body pending or threatened wherein an 

unfavorable decision, ruling or finding could result in a Material Adverse Change or (iii) any 

other event which, in the reasonable judgment of the Borrower, is likely to result in a Material 

Adverse Change. 

Section 5.13 Taxes and Liabilities.  The Borrower shall pay all its indebtedness and 

other obligations promptly and in accordance with their terms and pay and discharge or cause to 

be paid and discharged promptly all taxes, assessments and governmental charges or levies 

imposed upon it or upon its income and profits, or upon any of its property, real, personal or 

mixed, or upon any part thereof, before the same shall become in default, which default could 

result in a Material Adverse Change. 

Section 5.14 Legal Fee.  On or prior to July __, 2019, the Borrower shall reimburse the 

Bank (or directly pay) for the legal fees and expenses of McDermott Will & Emery LLP, not to 

exceed $________. 

Section 5.15 Preservation of Existence, Ownership, Etc.  The Borrower shall (a) 

preserve and maintain its corporate existence, right (charter and statutory) and franchises, trade 

names and licenses, (b) qualify and remain qualified to do business in each jurisdiction in which 

such qualification is necessary in view of the Borrower’s business or operations and (c) preserve 

all of the property of the Borrower used or useful in the conduct of the Borrower’s business or 

operations and keep the same in good repair, working order and condition, and from time to time 

make, or cause to be made, all needful and proper repairs, renewals and replacements, 

betterments and improvements thereto, so that the business carried in connection therewith may 

be properly and advantageously conducted at all times. 

Section 5.16 Certain Information.  The Borrower shall not include in an offering 

document for any Indebtedness any information concerning the Bank that is not supplied in 

writing, or otherwise approved, by the Bank expressly for inclusion therein, which supply or 

approval shall not be unreasonably withheld. 

Section 5.17 Disposition of Assets.  The Borrower shall not dissolve nor shall it sell, 

lease, assign, transfer or otherwise dispose of all or a substantial portion of its properties and 

assets. 

Section 5.18 Consolidation or Merger.  The Borrower shall not consolidate with or 

merge into another Person or permit one or more other Persons to consolidate with or merge into 
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it or acquire all or substantially all of the property and assets of any other Person without the 

consent of the Bank; provided, that nothing in this Section 5.18 is intended to preclude the 

addition of new Members to the Borrower in accordance with the Joint Powers Agreement. 

Section 5.19 Proceeds of Loans.  The proceeds of the Loans will be used by the 

Borrower solely for purposes consistent with the Act and the purposes of the Borrower as set 

forth in the Joint Powers Agreement, including for purposes consistent with the community 

choice aggregation program established by Borrower pursuant to California Public Utilities Code 

Section 366.2.  The Borrower shall use Credit Extensions (i) in the case of Letters of Credit, to 

secure payments due under Power Purchase Agreements, (ii) in the case of Loans, solely for the 

purposes specified in Section 2.01 hereof. 

Section 5.20 Disclosure in Financial Statements.  The Borrower shall reflect the 

indebtedness evidenced by this Agreement in any statement of assets and liabilities prepared by 

or for the Borrower. 

Section 5.21 Liens.  The Borrower will not create, incur or permit to exist any lien of 

any kind on any Property of the Borrower senior to or on parity with the lien on Pledged 

Revenues in favor of the Bank except (i) the lien on Collateral (as defined in the Security 

Agreement) in favor of the Collateral Agent, for the benefit of the Secured Creditors, each as 

defined in the Security Agreement, (ii) the lien on Pledged Revenues in favor of the Bank and 

(iii) the lien on Collateral (as defined herein) in favor of the Bank.  The Borrower will not create, 

incur or permit to exist any lien of any kind on any Property of the Borrower on a basis 

subordinate to the lien on Pledged Revenues in favor of the Bank securing Indebtedness in an 

aggregate amount in excess of twenty percent (20%) of the cash balance held by the Borrower. 

Section 5.22 Burdensome Contracts With Members.  The Borrower will not enter 

into any contract, agreement or business arrangement with any of its Members on terms and 

conditions which are less favorable to the Borrower than would be usual and customary in 

similar contracts, agreements or business arrangements between unrelated persons transacting 

with each other on an arm’s length basis. 

Section 5.23 Indebtedness.  The Borrower shall not create, incur, assume or suffer to 

exist any Indebtedness except (i) Loans hereunder, (ii) any Power Purchase Agreements, (iii) 

Trade Obligations outstanding in aggregate at any time not to exceed $1,500,000 and (iv) any 

other Indebtedness consented to by the Bank.   

Section 5.24 Deposit of Pledged Revenues.  The Borrower shall, on each Distribution 

Date (as defined in the Security Agreement) direct the Collateral Agent (as defined in the 

Security Agreement) to transfer the balance of the funds in the Deposit Accounts (as defined in 

the Security Agreement) into the Operating Fund Account in accordance with the terms of 

Section 6.02(iv) of the Security Agreement. 

Section 5.25 Use of Pledged Revenues.  The Borrower shall not spend, disburse, 

apply, lend or otherwise dispose of monies constituting Pledged Revenues except for purposes 

consistent with the purpose of the Borrower as set forth in the Joint Powers Agreement, 

including for purposes consistent with the community choice aggregation program established by 
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Borrower pursuant to California Public Utilities Code Section 366.2; provided that, following the 

occurrence of an Event of Default hereunder, the Borrower shall apply all Pledged Revenues 

solely to (i) the payment of Obligations hereunder, (ii) purchases of power and energy purchase 

expenses and, (iii) with the Bank’s prior written consent, critical expenses necessary for core 

operations, including data, billing, and call center services, energy scheduling, regulatory fees, 

Pacific Gas and Electric Company fees, salaries and wages. 

Section 5.26 Amendments.  The Borrower shall not amend, modify or supplement, nor 

agree to any amendment or modification of, or supplement to the Joint Powers Agreement or the 

Financing Documents or its bylaws, if any, without the prior written consent of the Bank; 

provided, that nothing in this Section 5.26 is intended to preclude (a) the addition of new 

Members to the Borrower in accordance with the Joint Powers Agreement or (b) any amendment 

to the Joint Powers Agreement which does not materially adversely affect the rights of the Bank 

hereunder. 

Section 5.27 Incorporation by Reference.  From and after the date hereof and so long 

as this Agreement is in effect, except to the extent compliance in any case or cases is waived in 

writing by the Bank, the Borrower shall perform, observe, fulfill and comply with, abide by, and 

be restricted by the provisions of the Financing Documents to which it is a party, so long as any 

Obligations remain outstanding hereunder, which agreements, covenants, obligations and 

undertakings together with the related definitions, exhibits and ancillary provisions are 

incorporated herein by reference, mutatis mutandis, and made a part hereof to the same extent 

and with the same force and effect as if the same had been herein set forth in their entirety.  No 

amendment to any such covenants or defined terms shall be effective to amend such covenants 

and defined terms as incorporated by reference herein without the prior written consent of the 

Bank. 

Section 5.28 Reserved. 

Section 5.29 Debt Service Coverage Ratio and Operating Reserve Fund Balance.  

(a) As of each Financial Covenant Determination Date commencing on December 31, 2018, the 

Debt Service Coverage Ratio of the Borrower shall be not less than the Debt Service Coverage 

Ratio Requirement, unless waived in writing by the Bank; provided that, (i) for the Financial 

Covenant Determination Date occurring on December 31, 2018, such calculation shall be 

determined based on Income Available for Debt Service and interest (but not principal) for the 

prior three months, (ii) for the Financial Covenant Determination Date occurring on March 30, 

2019, such calculation shall be determined based on Income Available for Debt Service and 

interest (not principal) for the prior six months, and (iii) for the Financial Covenant 

Determination Date occurring on June 30, 2019, such calculation shall be determined based on 

Income Available for Debt Service and principal and interest for the prior nine months.  

(b)   If the Debt Service Coverage Ratio of the Borrower is less than the Debt Service 

Coverage Ratio Requirement as of any Financial Covenant Determination Date (a 

“Noncompliance Date”), the Borrower shall (A) notify the Bank within one (1) Business Day 

thereof and (B) at its own expense, retain a Consultant within thirty (30) days of such Financial 

Covenant Determination Date, to make recommendations with respect to the rates, fees and 

charges of the Borrower and the Borrower’s methods of operation and other factors affecting its 
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financial condition in order to increase the Debt Service Coverage Ratio of the Borrower above 

the Debt Service Coverage Ratio Requirement.  Such Consultant shall be selected by the 

Borrower and shall be acceptable to the Bank and shall deliver its report and recommendations 

within forty-five (45) days of its appointment. 

(c) A copy of the Consultant’s report and recommendations shall be provided to the 

Bank.  The Borrower shall comply with the recommendations of the Consultant to the extent 

commercially reasonable in the exercise of their business judgment and to the extent permitted 

by law.  The Borrower shall be deemed in compliance with this Section so long as the Borrower 

remains in compliance with such recommendations, unless the Debt Service Coverage Ratio of 

the Borrower on the date which is six months after the Borrower retains the Consultant pursuant 

to clause (b) above (which date shall be considered a Financial Covenant Determination Date 

under this Agreement) or any subsequent Financial Covenant Determination Date thereafter is 

less than the Debt Service Coverage Ratio Requirement, such event being an Event of Default 

under this Agreement. 

 (d) The balance in the Operating Reserve Fund of the Borrower shall be not less than: 

(i) from and including January 1, 2019 to but excluding April 1, 2019, ten percent (10%) of the 

Operating Reserve Fund Requirement, (ii) from and including April 1, 2019 to but excluding 

July 1, 2019, twenty-five percent (25%) of the Operating Reserve Fund Requirement, (iii) from 

and including July 1, 2019 to but excluding November 1, 2019, fifty percent (50%) of the 

Operating Reserve Fund Requirement and (iv) from and including November 1, 2019 and as of 

each Financial Covenant Determination Date thereafter, one hundred percent (100%) of the 

Operating Reserve Fund Requirement, unless waived in writing by the Bank. The Borrower shall 

provide written evidence of its compliance with the requirements set forth in clauses (i), (ii) and 

(iii) above on the last day of each such period and shall provide written evidence of its 

compliance with the requirements of clause (iv) above on November 1, 2019 and on each 

Financial Covenant Determination Date thereafter.   

(e) If, on any date, the balance in the Operating Reserve Fund of the Borrower shall 

be less than the amount required pursuant to clause (d) above, the Borrower shall, within thirty 

(30) days of such date, deposit sufficient additional funds into the Operating Reserve Fund to 

satisfy such requirement.   

(f) In addition to the obligations set forth above, if the Debt Service Coverage Ratio 

of the Borrower is less than the Debt Service Coverage Ratio Requirement as of any Financial 

Covenant Determination Date or the balance in the Borrower’s Operating Reserve Fund is less 

than the Operating Reserve Fund Requirement, the Borrower shall, within thirty (30) days 

thereof, take all necessary action to convert the Operating Fund Account to a custodial account 

(the “Custodial Operating Account”), in form and substance acceptable to the Bank, reflecting 

the Bank’s first priority security interest therein and in the Pledged Revenues, authorizing the 

Bank to issue a notice of exclusive control in respect thereof upon the occurrence of an Event of 

Default hereunder, and accompanied by such opinions of counsel to the Borrower as the Bank 

may reasonably request in respect thereof.  Following the occurrence of an Event of Default, the 

Borrower shall, upon written notice from the Bank, transfer such Custodial Operating Account to 

a third party financial institution custodian reasonably satisfactory to the Bank.  
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ARTICLE VI 

 

EVENTS OF DEFAULT, REMEDIES 

Section 6.01 Events of Default and Remedies.  If any of the following events shall 

occur, each such event shall be an “Event of Default”: 

(a) (i) the Borrower shall fail to pay the principal of or interest on any Loan or 

Unreimbursed Amount when due or (ii) the Borrower shall fail to pay any other Obligation when 

due; 

(b) any representation or warranty made by or on behalf of the Borrower in this 

Agreement or in any certificate or statement delivered hereunder or thereunder shall be incorrect 

or untrue in any material respect when made or deemed to have been made or delivered; or 

(c) the Borrower shall default in the due performance or observance of any of the 

covenants set forth in Section 2.18, 5.01, 5.03, 5.11, 5.17, 5.18, 5.19, 5.23, 5.24, 5.25, 5.26 or 

5.29 hereof; or 

(d) the Borrower shall default in the due performance or observance of any other 

term, covenant or agreement contained in this Agreement and such default shall remain 

unremedied for a period of thirty (30) days or more after knowledge by the Borrower or written 

notice to the Borrower from the Bank; or 

(e) one or more final, unappealable judgments against the Borrower for the payment 

of money, which, individually or in the aggregate, equal or exceed $3,000,000, shall remain 

unpaid, unstayed, undischarged, unbonded or undismissed for a period of sixty (60) days; or 

(f) an Event of Insolvency shall have occurred with respect to the Borrower; or 

(g) this Agreement or any material provision hereof shall at any time for any reason 

cease to be valid and binding on the Borrower as a result of a ruling or finding by a court or a 

Governmental Authority with competent jurisdiction or shall be declared by any court with 

competent jurisdiction to be null and void, invalid, or unenforceable, or the validity or 

enforceability thereof shall be contested by the Borrower or any agent or trustee on their behalf 

or the Borrower or any agent or trustee on their behalf shall in writing repudiate or otherwise 

deny that it has any further liability or obligation with respect thereto; or 

(h) (i) (A) default by the Borrower in the payment of any amount due in respect of 

any Indebtedness owed to the Bank, as and when the same shall become due or (B) default by 

the Borrower in the payment of any amount due in respect of any Indebtedness of the Borrower 

(excluding any amount due to any PPA Provider) in an aggregate amount in excess of $100,000, 

as and when the same shall become due, or (ii) the occurrence of any default, event of default or 

other similar condition or event (however described) under any mortgage, agreement or other 

instrument under or pursuant to which any Indebtedness of the Borrower (excluding any amount 

due to any PPA Provider) having an aggregate principal amount in excess of $100,000 is 

incurred or issued, and continuance of such default beyond the period of grace, if any, allowed 

with respect thereto; or   
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(i) default by the Borrower in the payment of any amount due to any PPA Provider 

unless such obligation is being contested in good faith by the Borrower through appropriate 

action; or 

(j) a senior officer of the Borrower shall (i) claim in writing that this Agreement or 

any material provision herein or therein is not legal, valid or enforceable or (ii) repudiate in 

writing its obligations under this Agreement or under any Indebtedness of the Borrower having 

an aggregate principal amount in excess of $500,000; or 

(k) the Borrower or any Governmental Authority with jurisdiction over the Borrower 

shall initiate any legal proceedings to seek an adjudication that this Agreement or the obligation 

to pay or repay any Loan or any other Indebtedness of the Borrower having an aggregate 

principal amount in excess of $500,000 is not valid or not binding on the Borrower; or 

(l) there shall be appointed or designated with respect to the Borrower, an entity such 

as an organization, board, commission, authority, agency or body to monitor or declare a 

financial emergency or similar state of financial distress with respect to it or there shall be 

declared by it or by any legislative or regulatory body with competent jurisdiction over it, the 

existence of a state of financial emergency or similar state of financial distress in respect of it. 

Section 6.02 Remedies.  Upon the occurrence of any Event of Default and at any time 

thereafter during the continuance of such Event of Default, the interest rate on the Loans and all 

other outstanding Obligations hereunder shall immediately and without further action convert to 

the Default Rate and the Bank at its option may take any one or more of the following actions: 

(a) declare the Commitment and the obligation of the Bank to make Credit 

Extensions to be terminated, whereupon such Commitment and obligation shall be immediately 

terminated;  

(b) by written notice to the Borrower, declare the outstanding amount of the 

Obligations under this Agreement to be immediately due and payable without presentment, 

demand, protest or further notice of any kind, all of which are hereby expressly waived, and an 

action therefor shall immediately accrue; 

(c) require that the Borrower Cash Collateralize the L/C Obligations (in an amount 

equal to the Minimum Collateral Amount with respect thereto); 

(d) at the expense of the Borrower, cure any Event of Default or event of 

nonperformance hereunder or under any other Financing Document; provided, however, that the 

Bank shall have no obligation to effect such a cure; and 

(e) exercise, or cause to be exercised, any and all remedies as it may have under this 

Agreement and as otherwise available at Law and at equity; 

(f) exercise its rights under any Custodial Operating Account or pursuant to any 

account control agreement or other agreement relating thereto; and/or 

(g) pursue any action available at law or in equity. 
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Section 6.03 Remedies Cumulative; Solely for the Benefit of the Bank.  To the 

extent permitted by, and subject to the mandatory requirements of, applicable Law, each and 

every right, power and remedy herein specifically given to the Bank shall be cumulative, 

concurrent and nonexclusive and shall be in addition to every other right, power and remedy 

herein specifically given or now or hereafter existing at law, in equity or by statute, and each and 

every right, power and remedy (whether specifically herein given or otherwise existing) may be 

exercised from time to time and as often and in such order as may be deemed expedient by the 

Bank, and the exercise or the beginning of the exercise of any power or remedy shall not be 

construed to be a waiver of the right to exercise at the same time or thereafter any other right, 

power or remedy. 

The rights and remedies of the Bank specified herein are for the sole and exclusive 

benefit, use and protection of the Bank, and the Bank is entitled, but shall have no duty or 

obligation to the Borrower or any other Person or otherwise, to exercise or to refrain from 

exercising any right or remedy reserved to the Bank hereunder. 

ARTICLE VII 

 

MISCELLANEOUS 

Section 7.01 Amendments, Etc.  No amendment or waiver of any provision of this 

Agreement, and no consent to any departure by the Borrower therefrom, shall be effective unless 

in writing signed by the Bank and the Borrower, and each such waiver or consent shall be 

effective only in the specific instance and for the specific purpose for which given.  In the case of 

any such waiver or consent relating to any provision hereof, any Default or Event of Default so 

waived or consented to shall be deemed to be cured and not continuing, but no such waiver or 

consent shall extend to any other or subsequent Default or Event of Default or impair any right 

consequent thereto. 

Section 7.02 Notices; Effectiveness; Electronic Communication.  (a)  Except in the 

case of notices and other communications expressly permitted to be given by telephone (and 

except as provided in subsection (b) below), all notices and other communications provided for 

herein shall be in writing and shall be delivered by hand or overnight courier service, mailed by 

certified or registered mail or sent by fax transmission or e-mail transmission to the address, fax 

number or e-mail address specified for such Person on Schedule I, and all notices and other 

communications expressly permitted hereunder to be given by telephone shall be made to the 

applicable telephone number specified for such Person on Schedule I.  Notices and other 

communications sent by hand or overnight courier service, or mailed by certified or registered 

mail, shall be deemed to have been given when received; notices and other communications sent 

by fax transmission shall be deemed to have been given when sent (except that, if not given 

during normal business hours for the recipient, shall be deemed to have been given at the 

opening of business on the next Business Day for the recipient).  Notices and other 

communications delivered through electronic communications to the extent provided in 

subsection (b) below, shall be effective as provided in such subsection (c). 

(b) Electronic Communications.  Notices and other communications to the Bank 

hereunder may be delivered or furnished by electronic communication (including e-mail) 
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pursuant to procedures approved by the Bank.  The Bank or the Borrower, in its discretion, 

agrees to accept notices and other communications to it hereunder by electronic communications 

pursuant to procedures approved by it provided that the approval of such procedures may be 

limited to particular notices or communications. 

(c) Unless the Bank otherwise prescribes, notices and other communications sent to 

an e-mail address shall be deemed received upon the sender’s receipt of an acknowledgement 

from the intended recipient (such as by the “return receipt requested” function, as available, 

return e-mail or other written acknowledgement); provided that if such notice, email or other 

communication is not sent during the normal business hours of the recipient, such notice, email 

or communication shall be deemed to have been sent at the opening of business on the next 

business day for the recipient following the sender’s receipt of an acknowledgment from the 

intended recipient. 

(d) Change of Address, Etc.  Each of the Borrower and the Bank may change its 

address, fax number or telephone number or e-mail address for notices and other 

communications hereunder by notice to the other parties hereto. 

(e) Reliance by the Bank.  The Bank shall be entitled to rely and act upon any notices 

(including telephonic or electronic notices) purportedly given by or on behalf of the Borrower by 

an Authorized Officer even if (i) such notices were not made in a manner specified herein, were 

incomplete or were not preceded or followed by any other form of notice specified herein, or (ii) 

the terms thereof, as understood by the recipient, varied from any confirmation thereof.  The 

Borrower shall indemnify the Bank from all losses, costs, expenses and liabilities resulting from 

the reliance by such Person on each notice purportedly given by or on behalf of the Borrower; 

provided that the Borrower shall not be required to indemnify the Bank for any losses, costs, 

expenses or liabilities, to the extent, but only to the extent, caused by the willful misconduct or 

gross negligence of the Bank.  All telephonic notices to and other telephonic communications 

with the Bank may be recorded by the Bank, and each of the parties hereto hereby consents to 

such recording. 

Section 7.03 No Waiver; Cumulative Remedies.  No failure by the Bank to exercise, 

and no delay by the Bank in exercising, any right, remedy, power or privilege hereunder shall 

operate as a waiver thereof; nor shall any single or partial exercise of any right, remedy, power 

or privilege hereunder preclude any other or further exercise thereof or the exercise of any other 

right, remedy, power or privilege.  The rights, remedies, powers and privileges herein provided 

are cumulative and not exclusive of any rights, remedies, powers and privileges provided by law. 

Section 7.04 Costs and Expenses; Damage Waiver.  (a)  The Borrower shall pay (i) 

all reasonable out of pocket expenses incurred by the Bank and its Affiliates (including the 

reasonable fees, charges and disbursements of counsel for the Bank in an amount not to exceed 

$_____) in connection with the preparation, negotiation, execution, and delivery of this 

Agreement or any amendments, modifications or waivers of the provisions hereof or thereof 

(whether or not the transactions contemplated hereby shall be consummated), and (ii) all out of 

pocket expenses incurred by the Bank (including the fees, charges and disbursements of any 

counsel for the Bank), and all fees and time charges for attorneys who may be employees of the 

Bank, in connection with the enforcement or protection of its rights in connection with this 
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Agreement, including its rights under this Section, including all such out of pocket expenses 

incurred during any workout, restructuring or negotiations in respect of such purchase. 

(b) Indemnification by the Borrower.  To the extent permitted by law, in addition to 

any and all rights of reimbursement, indemnification, subrogation or any other rights pursuant 

hereto or under law or equity, the Borrower hereby agrees to indemnify and hold harmless each 

of the Bank, each Participant and their respective officers, directors, employees and agents (each 

an “Indemnitee”) from and against any and all claims, damages, losses, liabilities, reasonable 

costs or expenses whatsoever (including reasonable attorneys’ fees) that an Indemnitee may 

incur (or which may be claimed against an Indemnitee by any Person whatsoever) that arises out 

of the transactions contemplated by this Agreement, including, without limitation, (i) the 

execution and delivery or transfer of, or payment or failure to pay under, this Agreement; and (ii) 

the use of the proceeds of the Loan; provided that the Borrower shall not be required to 

indemnify any Indemnitee for any claims, damages, losses, liabilities, costs or expenses to the 

extent, but only to the extent, caused by the willful misconduct or gross negligence of such 

Indemnitee as determined by a final and nonappealable judgment of a court of competent 

jurisdiction.  If any proceeding shall be brought or threatened against any Indemnitee by reason 

of or in connection with the events described in (i) or (ii), the Bank shall promptly notify the 

Borrower in writing and the Borrower shall assume the defense thereof, including the 

employment of counsel and the payment of all costs of litigation.  The Borrower will not settle or 

compromise any such action or claim without the prior written consent of the relevant 

Indemnitee if the settlement or compromise involves any performance by or adverse admission 

of such Indemnitee.  Notwithstanding the preceding sentence, if the interests of the Borrower and 

an Indemnitee are, in the reasonable judgment of the Indemnitee, in material conflict, an 

Indemnitee shall have the right to employ its own counsel and to determine its own defense of 

such action in any such case, but the fees and expenses of such counsel shall be at the expense of 

the Borrower. 

(c) Waiver of Consequential Damages, Etc.  To the fullest extent permitted by law, 

the Borrower shall not assert, and hereby waives, and acknowledges that no other Person has or 

shall have, any claim against any Indemnitee, on any theory of liability, for special, indirect, 

consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 

connection with, or as a result of, this Agreement or any agreement or instrument contemplated 

hereby, the transactions contemplated hereby or thereby, the Loans, the Letters of Credit or the 

use of the proceeds thereof.  No Indemnitee referred to in subsection (b) above shall be liable for 

any damages arising from the use by unintended recipients of any information or other materials 

distributed to such unintended recipients by such Indemnitee through telecommunications, 

electronic or other information transmission systems in connection with this Agreement or the 

transactions contemplated hereby other than for direct or actual damages resulting from the gross 

negligence or willful misconduct of such Indemnitee as determined by a final and nonappealable 

judgment of a court of competent jurisdiction. 

(d) Payments.  All amounts due under this Section shall be payable not later than 

thirty (30) days after demand therefor. 
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(e) Survival.  The agreements in this Section shall survive the payment in full of the 

Loans and Unreimbursed Amounts, the repayment, satisfaction or discharge of all other 

Obligations and the termination of this Agreement. 

Section 7.05 Payments Set Aside.  To the extent that any payment by or on behalf of 

the Borrower is made to the Bank, and such payment or any part thereof is subsequently 

invalidated, declared to be fraudulent or preferential or required (including pursuant to any 

settlement entered into by the Bank in its discretion) to be repaid to a trustee, receiver or any 

other party, in connection with any proceeding under any Debtor Relief Law or otherwise, then 

to the extent of such recovery, the obligation or part thereof originally intended to be satisfied 

shall be revived and continued in full force and effect as if such payment had not been made. 

Section 7.06 Successors and Assigns. 

(a) Successors and Assigns Generally.  The provisions of this Agreement shall be 

binding upon and inure to the benefit of the parties hereto and their respective successors and 

assigns permitted by this Section.  The Borrower may not assign or otherwise transfer any of its 

rights or obligations hereunder without the prior written consent of the Bank.   

(b) The Bank may at any time, without the consent of, or notice to, the Borrower, 

assign or otherwise transfer any of its rights or obligations hereunder to (i) an entity which is 

affiliated with the Bank or (ii) a funding entity or other special purpose arrangement established 

by the Bank or an Affiliate of the Bank.  The Bank may at any time, with the written consent of 

the Borrower (such consent not to be unreasonably withheld or delayed), assign or otherwise 

transfer any of its rights or obligations hereunder to any other bank, institutional investor or other 

entity which, in each case, customarily purchases or holds loans. 

(c) Participations.  The Bank may at any time, without the consent of, or notice to, 

the Borrower, sell participations to any Person (other than a natural Person or the Borrower) who 

customarily makes, or whose Affiliate customarily makes, commercial loans (each, a 

“Participant”) in all or a portion of the Bank’s rights and/or obligations under this Agreement 

(including all or a portion of the Loans or Unreimbursed Amounts) and any such Participant, and 

any investors in any such Participant if such Participant is a funding vehicle, such as a tender 

option trust or similar vehicle, shall be entitled to receive from the Bank any information 

provided by the Borrower to the Bank; provided that (i) the Bank’s obligations under this 

Agreement shall remain unchanged, (ii) the Bank shall remain solely responsible to the Borrower 

for the performance of such obligations and (iii) the Borrower shall continue to deal solely and 

directly with the Bank in connection with the Bank’s rights and obligations under this 

Agreement; and provided however, that (A) no such Participant shall be entitled to receive 

payment hereunder of any amount greater than the amount which would have been payable had 

the Bank not granted a participation to such Participant; (B) no Participant shall be entitled to 

receive directly from the Borrower any notice required to be given by the Borrower to the Bank 

hereunder; and (C) no Participant shall be entitled to request or receive directly from the 

Borrower any other information required to be provided to the Bank hereunder.  To the extent 

permitted by law, each Participant also shall be entitled to the benefits of Sections 2.14, 2.15, 

2.16 and 7.04 as though it were the Bank. 



 

-48- 
 
DM_US 160636533-4.071370.0755 

(d) Certain Pledges.  The Bank may at any time pledge or grant a security interest in 

all or any portion of its rights under this Agreement to secure obligations of the Bank, including 

any pledge or grant to secure obligations to a Federal Reserve Bank; provided that no such 

pledge or grant shall release the Bank from any of its obligations hereunder or substitute any 

such pledgee or grantee for the Bank as a party hereto. 

Section 7.07 Counterparts; Integration; Effectiveness.  This Agreement may be 

executed in counterparts (and by different parties hereto in different counterparts), each of which 

shall constitute an original, but all of which when taken together shall constitute a single 

contract.  This Agreement constitutes the entire contract among the parties relating to the subject 

matter hereof and supersede any and all previous agreements and understandings, oral or written, 

relating to the subject matter hereof.  Except as provided in Section 3.01, this Agreement shall 

become effective when it shall have been executed by the Bank and when the Bank shall have 

received counterparts hereof that, when taken together, bear the signatures of the other party 

hereto.  Delivery of an executed counterpart of a signature page of this Agreement by fax 

transmission or e-mail transmission (e.g., “pdf” or “tif”) shall be effective as delivery of a 

manually executed counterpart of this Agreement.  Without limiting the foregoing, to the extent a 

manually executed counterpart is not specifically required to be delivered under the terms of this 

Agreement, upon the request of any party, such fax transmission or e-mail transmission shall be 

promptly followed by such manually executed counterpart. 

Section 7.08 Survival of Representations and Warranties.  All representations and 

warranties made hereunder and in any other document delivered pursuant hereto or in connection 

herewith shall survive the execution and delivery hereof.  Such representations and warranties 

have been or will be relied upon by the Bank, regardless of any investigation made by the Bank 

or on its behalf and notwithstanding that the Bank may have had notice or knowledge of any 

Default at the time of making the Loans or issuing Letters of Credit hereunder, and shall 

continue in full force and effect as long as any other Obligation hereunder shall remain unpaid or 

unsatisfied. 

Section 7.09 Severability.  If any provision of this Agreement is held to be illegal, 

invalid or unenforceable, (a) the legality, validity and enforceability of the remaining provisions 

of this Agreement shall not be affected or impaired thereby and (b) the parties shall endeavor in 

good faith negotiations to replace the illegal, invalid or unenforceable provisions with valid 

provisions the economic effect of which comes as close as possible to that of the illegal, invalid 

or unenforceable provisions.  The invalidity of a provision in a particular jurisdiction shall not 

invalidate or render unenforceable such provision in any other jurisdiction. 

Section 7.10 Governing Law; Jurisdiction; Etc.  (a)  This Agreement will be 

governed by and construed in accordance with the laws of the State of New York, except that the 

capacity, power and authority of the Borrower to enter into this Agreement shall be governed by 

and construed in accordance with the laws of the State of California. 

(b) Submission to Jurisdiction.  Each of the parties hereto irrevocably and 

unconditionally submits, for itself and its property, to the non-exclusive jurisdiction of any State 

or Federal court in the State of New York in the County of New York, in any action or 

proceeding arising out of or relating to this Agreement or any other related document, or for 
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recognition or enforcement of any judgment, and each of the parties hereto irrevocably and 

unconditionally agrees that all claims in respect of any such action or proceeding may be heard 

and determined in such New York State court in the County of New York or in such Federal 

court in the State of New York in the County of New York.  Each of the parties hereto agrees 

that a final judgment in any such action or proceeding shall be conclusive and may be enforced 

in other jurisdictions by suit on the judgment or in any other manner provided by law. 

(c) Each of the parties hereto irrevocably and unconditionally waives any objection 

that it may now or hereafter have to the laying of venue of any action or proceeding arising out 

of or relating to this Agreement or any other related document in any court referred to in 

paragraph (b) of this section.  Each of the parties hereto hereby irrevocably waives, to the fullest 

extent permitted by applicable law, the defense of an inconvenient forum to the maintenance of 

such action or proceeding in any such court. 

Section 7.11 Waiver of Jury Trial.  EACH PARTY HERETO HEREBY 

IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE 

LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL 

PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS 

AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY (WHETHER 

BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  EACH PARTY HERETO (A) 

CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER 

PERSON HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER 

PERSON WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE 

FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER 

PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, 

AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS 

SECTION. 

Section 7.12 Extension of Loan Facility Scheduled Termination Date or Letter of 

Credit Scheduled Termination Date.  The Loan Facility Scheduled Termination Date or Letter 

of Credit Scheduled Termination Date may be extended from time to time by agreement in 

writing between the Bank and the Borrower.  If no Event of Default has occurred and is 

continuing, the Borrower may request in writing to the Bank, in the form of Exhibit B to this 

Agreement not earlier than one hundred eighty (180) days prior to the Loan Facility Scheduled 

Termination Date or Letter of Credit Scheduled Termination Date, as applicable, that the Bank 

extend the Loan Facility Scheduled Termination Date or Letter of Credit Scheduled Termination 

Date, as applicable.  The Borrower has no obligation to request an extension of the Loan Facility 

Scheduled Termination Date or Letter of Credit Scheduled Termination Date and the Bank has 

no obligation to agree to an extension of the Loan Facility Scheduled Termination Date or Letter 

of Credit Scheduled Termination Date, and all terms of the extension (including the term, 

commitment and other fees, interest rates, amortization terms and other provisions) shall be 

mutually acceptable to the Bank and the Borrower.  The Bank agrees to respond to a written 

extension request by the Borrower within thirty (30) days of receipt of such request by the Bank. 

If the Bank fails to respond to the Borrower within thirty (30) days of receipt of the Borrower’s 

request or the Loan Facility Scheduled Termination Date or Letter of Credit Scheduled 

Termination Date, as applicable shall have occurred, the Bank shall be deemed to have denied 

such request. If the Bank and the Borrower agree to an extension of the Loan Facility Scheduled 
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Termination Date or Letter of Credit Scheduled Termination Date, as applicable, the Bank shall 

give written notice, in the form of a Notice of Extension substantially in the form of Exhibit C 

hereto (a “Notice of Extension”) of its determination to extend the Loan Facility Scheduled 

Termination Date or Letter of Credit Scheduled Termination Date, as applicable, to the 

Borrower.  If the Loan Facility Scheduled Termination Date or Letter of Credit Scheduled 

Termination Date, as applicable, is extended, the Borrower shall, except as otherwise agreed to 

in writing by the Bank, be deemed to have made the representations and warranties contained 

herein on and as of the date on which the Loan Facility Scheduled Termination Date or Letter of 

Credit Scheduled Termination Date, as applicable, is so extended. 

Section 7.13 No Advisory or Fiduciary Relationship.  In connection with all aspects 

of each transaction contemplated hereby (including in connection with any amendment, waiver 

or other modification hereof or thereof), the Borrower acknowledges and agrees that:  (a) (i) the 

services regarding this Agreement provided by the Bank and any Affiliate thereof are arm’s-

length commercial transactions between the Borrower, on the one hand, and the Bank and its 

Affiliates, on the other hand, (ii) the Borrower has consulted its own legal, accounting, 

regulatory and tax advisors to the extent it has deemed appropriate, and (iii) the Borrower is 

capable of evaluating, and understands and accepts, the terms, risks and conditions of the 

transactions contemplated hereby; (b) (i) the Bank and its Affiliates each is and has been acting 

solely as a principal and, except as expressly agreed in writing by the relevant parties, has not 

been, is not, and will not be acting as an advisor, agent or fiduciary, for the Borrower, or any 

other Person and (ii) neither the Bank nor any of its Affiliates has any obligation to the Borrower 

with respect to the transactions contemplated hereby except those obligations expressly set forth 

herein and therein; and (c) the Bank and its Affiliates may be engaged in a broad range of 

transactions that involve interests that differ from those of the Borrower, and neither the Bank 

nor any of its Affiliates has any obligation to disclose any of such interests to the Borrower.  To 

the fullest extent permitted by law, the Borrower, hereby waives and releases any claims that it 

may have against the Bank or any of its Affiliates with respect to any breach or alleged breach of 

agency or fiduciary duty in connection with any aspect of any transactions contemplated hereby. 

Section 7.14 Electronic Execution of Certain Documents.  The words “execute,” 

“execution,” “signed,” “signature,” and words of like import in this Agreement or any other 

document related hereto (including waivers and consents) shall be deemed to include electronic 

signatures, the electronic matching of assignment terms and contract formations on electronic 

platforms approved by the Bank, or the keeping of records in electronic form, each of which 

shall be of the same legal effect, validity or enforceability as a manually executed signature or 

the use of a paper-based recordkeeping system, as the case may be, to the extent and as provided 

for in any applicable law, including the Federal Electronic Signatures in Global and National 

Commerce Act, the New York State Electronic Signatures and Records Act, or any other similar 

state laws based on the Uniform Electronic Transactions Act. 

Section 7.15 USA Patriot Act.  The Bank is subject to the Patriot Act and hereby 

notifies the Borrower that pursuant to the requirements of the Patriot Act, it is required to obtain, 

verify and record information that identifies the Borrower, which information includes the name 

and address of the Borrower and other information that will allow the Bank to identify the 

Borrower in accordance with the Patriot Act.  The Borrower shall, promptly following a request 

by the Bank, provide all documentation and other information that the Bank requests in order to 
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comply with its ongoing obligations under applicable “know your customer” and anti-money 

laundering rules and regulations, including the Patriot Act. 

Section 7.16 Time of the Essence.  Time is of the essence of this Agreement. 

Section 7.17 Entire Agreement.  This Agreement represents the final agreement 

among the parties and may not be contradicted by evidence of prior, contemporaneous, or 

subsequent oral agreements of the parties.  There are no unwritten oral agreements among the 

parties. 

Section 7.18 Further Assurances.  From time to time upon the request of either party 

hereto, the other shall promptly and duly execute, acknowledge and deliver any and all such 

further instruments and documents as the requesting party may in its reasonable discretion deem 

necessary or desirable to confirm this Agreement to carry out the purpose and intent hereof and 

thereof or to enable the requesting party to enforce any of its rights hereunder and thereunder.  At 

any time, and from time to time, upon request by the Bank, the Borrower will, at the Borrower’s 

expense, correct any defect, error or omission which may be discovered in the form or content of 

this Agreement.  In addition, at any time, and from time to time, upon request by the Bank, the 

Borrower will, at the Borrower’s expense, provide any and all further instruments, certificates 

and other documents as may, in the opinion of the Bank, be necessary or desirable in order to 

verify the Borrower’s identity and background in a manner satisfactory to the Bank. 

Section 7.19 Right of Setoff.  Upon the occurrence of an Event of Default, the Bank 

and its Affiliates may, at any time and from time to time, without notice to the Borrower or any 

other Person (any such notice being expressly waived), set off and appropriate and apply, against 

and on account of, any obligations and liabilities of the Borrower to the Bank or its Affiliates 

arising under or connected with this Agreement, without regard to whether or not the Bank shall 

have made any demand therefor, and although such obligations and liabilities may be contingent 

or unmatured, any and all deposits (general or special, including but not limited to indebtedness 

evidenced by certificates of deposit, whether matured or unmatured, but not including trust 

accounts) and any other indebtedness or other payment obligation at any time held or owing by 

the Bank or its Affiliates to or for the credit or the account of the Borrower. 

Section 7.20 Bail-In Action Acknowledgment.  The Borrower acknowledges and 

agrees that notwithstanding any other term of this Agreement or any other agreement, 

arrangement or understanding with the Bank, any liability arising under or in connection with 

this Agreement may be subject to Bail-In Action, and accept to be bound by the effect of: 

(a) any Bail-In Action in relation to such liability, including (without limitation): 

(i) a reduction, in full or in part, of any amount due in respect of any such 

liability; 

(ii) a conversion of all, or part of, any such liability into shares or other 

instruments of ownership that may be issued to, or conferred on, you; and 

(iii) a cancellation of any such liability; and 
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(b) a variation of any term of this Agreement to the extent necessary to give effect to 

Bail-In Action in relation to any such liability. 

“Bail-In Action” means the exercise by a resolution authority of any write-down or conversion 

power existing from time to time (including, without limitation, any power to amend or alter the 

maturity of eligible liabilities of an institution under resolution or amend the amount of interest 

payable under such eligible liabilities or the date on which interest becomes payable, including 

by suspending payment for a temporary period and together with any power to terminate and 

value transactions) under, and exercised in compliance with, any laws, regulations, rules or 

requirements in effect in the United Kingdom relating to the transposition of the Bank Recovery 

and Resolution Directive, as amended from time to time, including but not limited to, the 

Banking Act 2009 as amended from time to time, and the instruments, rules and standards 

created thereunder, pursuant to which our obligations (or those of the Bank’s affiliates) can be 

reduced (including to zero), cancelled or converted into shares, other securities, or other 

obligations of the Bank or any other person. 

Section 7.21 No Recourse Against Constituent Members of Borrower or 

Individuals.  Borrower is organized as a Joint Powers Authority in accordance with the Joint 

Exercise of Powers Act of the State of California (Government Code Section 6500 et seq.) 

pursuant to the Joint Powers Agreement and is a public entity separate from its constituent 

Members.  Borrower shall be solely responsible for all debts, obligations and liabilities accruing 

and arising out of this Agreement, the Unreimbursed Amounts and the Loans.  None of this 

Agreement, the Loans, the Unreimbursed Amounts or any other Obligations shall constitute a 

debt, liability or obligation of any of the constituent Members of the Borrower.  The Bank shall 

not make any claims, take any actions or assert any remedies against any of the Borrower’s 

constituent Members in connection with any payment default by Borrower under this 

Agreement. 

It is hereby recognized and agreed that no member of the Board of Directors, no officer, 

employee or agent of the Borrower, no member of the governing body or officer of the 

constituent Members of the Borrower shall be individually liable for the payment of the Loans or 

other Obligations hereunder or in respect of any undertakings by the Borrower under this Loan 

Agreement. 

Section 7.22 No Third Party Rights.  Nothing in this Agreement, whether express or 

implied, shall be construed to give to any Person other than the Borrower, the Bank, any 

successors and assigns thereof, or any Participant, any legal or equitable right, remedy or claim 

under or in respect of this Agreement, which is intended for the sole and exclusive benefit of the 

aforementioned parties. 

[SIGNATURE PAGE FOLLOWS.] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly 

executed and delivered as of the Effective Date. 

EAST BAY COMMUNITY ENERGY 

AUTHORITY 

 

 

 

By        

Name:  Nick Chaset 

Title:  Chief Executive Officer 

 

 

BARCLAYS BANK PLC 

 

 

 

By        

Name: R. Cassandra Bolz 

Title: Authorized Signatory for and on 

behalf of Barclays Bank PLC 
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SCHEDULE I 

 

 

ADDRESSES 

The Borrower: East Bay Community Energy Authority 

 1111 Broadway Floor 3 

Oakland, CA 94607 

  

 Attention:  Nick Chaset, Chief Executive Officer 

 Telephone: (510) 219-2121 

E-mail: nchaset@ebce.org 

 

With a copy to: Howard Chang, Chief Operating Officer 

E-mail: hchang@ebce.org 

  

  

The Bank: For a Borrowing Request and for billing and payment 

purposes: 

 

Barclays Bank PLC 

1301 6th Avenue 

New York, New York 10019 

Attention: Loan Operations 

Telephone: (212) 320-7564 

Fax: (917) 522-0569 

Email: XrausLoanOps5@barcap.com and  

liquiditydraw@barclayscapital.com 

 

For all other purposes:  

 

Barclays Bank PLC 

 745 Seventh Avenue, 19th Floor 

 New York, New York  10019 

 Attention: R. Cassandra Bolz 

 Facsimile:  (646) 758-1419 

 Telephone:  (212) 526-3974 

Email:  cassandra.bolz@barclays.com 

  

  

  

  

  

  

 

mailto:nchaset@ebce.org
mailto:hchang@ebce.org
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SCHEDULE II  [Authority to Update] 

Section 4.06 Pending Litigation and Other Proceedings 

California Public Utilities Commission (CPUC) 

EBCE is a party: 

-Power Choice Indifference Amount (PCIA) Rulemaking, R.17-06-026 

This proceeding is reviewing the current PCIA methodology and considering alternatives to that 

mechanism.  All customers who depart from their investor-owned utility for another load-serving 

entity, including EBCE’s customers, pay the PCIA departed load charge as a separate line item 

in their bills.  The investor-owned utilities have proposed an alternative to the current PCIA, and 

the other stakeholders including CCAs are proposing a variety of other alternatives and changes 

that should be made to the mechanism to ensure transparency, predictability, and fairness 

between different customer groups.   

 

-PG&E Application for Energy Storage Cost Recovery, A.17-12-003 

This proceeding is reviewing PG&E’s request to recover costs associated with new storage 

contracts.  EBCE intervened in the proceeding, as its customers will likely be subject to the costs 

of these contracts through the PCIA.  The scoping memo ruled that PCIA-related issues are out 

of scope in the proceeding; the proceeding instead will focus only on the reasonableness of 

PG&E’s contracts and cost recovery request.   

 

-Resource Adequacy (RA) Rulemaking, R.17-09-020 

This proceeding is overseeing the resource adequacy (capacity) program, making changes and 

refinements to the program, and establishing local and flexible procurement obligations 

applicable to load-serving entities beginning with the 2019 compliance year.  EBCE will be 

subject to RA requirements as a load-serving entity, and has an interest in ensuring that 

procurement obligations are clear and fair, and that use of California Independent System 

Operator backstop procurement mechanisms is minimized if possible to prevent over-

procurement and higher costs. 

 

-Integrated Resources Plan (IRP) Rulemaking, R.16-02-007 

This proceeding is implementing Senate Bill (SB) 350, which mandated that the CPUC adopt a 

process for integrated resource planning to ensure that load serving entities meet targets to be 

established by the California Air Resources Board, reflecting the electricity sector’s contribution 

to achieving economy-wide greenhouse gas emissions reductions of 40 percent from 1990 levels 

by 2030.  EBCE will be submitting its first integrated resources plan in accordance with the 

CPUC’s requirements by 8/1/2018.    

 

-PG&E Rate Design Window (RDW) Application, A.17-12-011 

This proceeding is reviewing PG&E’s request to change its rate design in order to implement a 

time-of-use default rate and eventually establish a fixed charge for its distribution customers.  

EBCE is interested in the rate design changes, as EBCE currently uses the same billing 

determinants and follows the same basic rate structure as PG&E.  EBCE will have to decide 

whether to participate in defaulting its customers to time-of-use rates when PG&E defaults its 

bundled customers. 
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EBCE is not a party but is following and may be impacted by:  

-Energy Storage Rulemaking, R.15-03-011 

The rulemaking is now closed but working groups continue to work out the details of storage multi-

use applications.   

 

-PG&E Energy Storage Procurement Plan 2018, A.18-03-001 

This proceeding will review PG&E’s proposed 2018 Energy Storage Procurement Plan, covering the 

2018-2019 biennial procurement period, and its proposed 2018 AB 

2868 Storage Investments and Programs.  EBCE is still evaluating the application and may not be 

directly impacted. 

 

-PG&E 2019 ERRA Forecast Application, A.18-06-xxx 

This proceeding will approve a forecast of PG&E’s cost recovery for energy in 2019, including 

the PCIA amount for 2019 rates.  EBCE’s customers will be affected by PG&E’s calculation of 

the PCIA.  In November, PG&E will file its 2019 ERRA Compliance Application, seeking 

explicit cost recovery authority in rates beginning January 1, 2019. 

 

-Joint IOU Tree Mortality Biomass Non-Bypassable Charges Application, A.16-11-005 

This proceeding is reviewing the investor-owned utilities’ joint application to create a new Tree 

Mortality Non-Bypassable Charge for recovery through the public purpose program distribution 

charge.  EBCE is interested in ensuring that any non-bypassable charge that its customers will be 

subject to is fair and reasonable. 

 

-CCA Bond Rulemaking, R.03-10-003 

This proceeding was reopened to review and finally resolve the methodology for setting a CCA 

bond, in light of the actual operation of the several CCAs currently providing service, as well as 

the plans of several entities considering becoming CCAs.  EBCE expects to be affected by the 

outcome of the proceeding, which may change the bond requirements to which it is currently 

subject. 

 

-PG&E Electric Vehicle Applications, A.15-02-009 (light-duty), A.17-01-020 et al. (med- and 

heavy-duty) 

PG&E has received authorization to implement transportation electrification programs and 

receive cost recovery for infrastructure.  EBCE may be interested in partnering with PG&E on 

transportation electrification infrastructure build-out in its service territory in the future. 
 

 

California Energy Commission (CEC) 

-Updates to Power Source Disclosure Regulations, 16-OIR-05 

This proceeding has not yet formally begun, but staff has issued a paper illustrating its thoughts 

on changes to the power content label.  All load-serving entities have to disclose the source of 

power procured on behalf of customers each calendar year through the power content label and 

EBCE is interested in ensuring that any changes to disclosure requirements are fair, transparent, 

and helpful to customers.   
 

 

California Air Resources Board (CARB) 

-Assembly Bill 32 – Low Carbon Fuel Standard (LCFS) 
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CARB has recently issued a draft proposal to amend the LCFS and Alternative Diesel Fuel 

(ADF) Regulations to strengthen the LCFS through 2030 in-line with the Senate Bill 32 goals. 

CARB is considering whether CCA green tariffs may be recognized to reduce carbon intensity 

for electricity supplied to vehicles.  EBCE is interested in ensuring that it enables customers to 

receive full credit for any carbon intensity reduction associated with the energy it supplies. 
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EXHIBIT A 

 

FORM OF BORROWING REQUEST 

Barclays Bank PLC 

1301 6th Avenue 

New York, New York 10019 

Attention: Loan Operations 

Borrowing Request 

This Borrowing Request is being delivered pursuant to Section 3.02 of the Amended and 

Restated Revolving Credit Agreement dated as of March 15, 2018, as amended and restated as of 

July __, 2019 (the “Agreement”), between East Bay Community Energy Authority (the 

“Borrower”) and Barclays Bank PLC.  All capitalized terms used but not defined herein shall 

have the meaning specified for such terms in the Agreement. 

The Borrower hereby irrevocably requests the distribution of the proceeds of a Loan and 

sets forth below the information required by the Agreement in connection therewith: 

1. The aggregate amount of the requested Loan is: $[________]. 

2. The Business Day of the requested advance is:______________ and funding of 

the advance is requested no later than 4:00 p.m., New York City time. 

3. The proceeds of the requested advance are being used solely for the following 

purpose: 

 □ Start-Up Expenses 

 □ Purchase(s) of power or associated costs 

 □ Administrative purposes in the amount of $________ 

 □ Long-term project Power Purchase Agreements 

□ Regulatory-related costs 

□ Registration-related costs 

 

4. The Borrower hereby authorizes and instructs the Bank to disburse the proceeds 

of the requested advance by wire transfer to the account identified as follows: 

[insert ABA number/account information]. 
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The Borrower hereby certifies that the conditions to such borrowing set forth in Articles 

II and III of the Agreement have been satisfied on the date hereof and will be true on the date of 

the requested advance. 

Dated: [_____] 

EAST BAY COMMUNITY ENERGY 

AUTHORITY 

By: _____________________________ 

Name: 

Title: 
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EXHIBIT B 

FORM OF REQUEST FOR EXTENSION 

 

REQUEST FOR EXTENSION 

Barclays Bank PLC  

[ADDRESS] 

Attention: 

Ladies and Gentlemen: 

Reference is hereby made to that certain Amended and Restated Revolving Credit 

Agreement dated as of March 15, 2018, as amended and restated as of July __, 2019 (the 

“Agreement”), between East Bay Community Energy Authority (the “Borrower”) and Barclays 

Bank PLC (the “Bank”).  All capitalized terms contained herein which are not specifically 

defined shall be deemed to have the definition set forth in the Agreement.  The Borrower hereby 

requests, pursuant to Section 7.12 of the Agreement, that the ___________ for the Agreement be 

extended by [IDENTIFY APPROPRIATE PERIOD], subject to such other terms as shall be 

mutually acceptable to the Bank and the Borrower.  Pursuant to Section 7.12 of the Agreement, 

we have enclosed along with this request the following information: 

1. The nature of any and all Defaults and Events of Default;  

2. Confirmation that all representations and warranties of the Borrower as set forth 

in Article IV of the Agreement are true and correct as though made on the date hereof and that 

no Event of Default has occurred and is continuing on the date hereof except as referenced in 

paragraph 2 above; and 

3. Any other pertinent information previously requested by the Bank. 

The Bank is requested to notify the Borrower of its decision with respect to this request 

for extension within thirty (30) days of the date of receipt hereof.  If the Bank fails to notify the 

Borrower of its decision within such thirty (30) day period, the Bank shall be deemed to have 

rejected such request. 

Very truly yours, 

EAST BAY COMMUNITY ENERGY 

AUTHORITY 

 

By  

Name  

Title  
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EXHIBIT C 

 

NOTICE OF EXTENSION 

[DATE] 

East Bay Community Energy Authority 

1111 Broadway Floor 3 

Oakland, CA 94607 

Ladies and Gentlemen: 

Reference is hereby made to that certain Amended and Restated Revolving Credit 

Agreement dated as of March 15, 2018, as amended and restated as of July __, 2019 (the 

“Agreement”), between East Bay Community Energy Authority (the “Borrower”) and Barclays 

Bank PLC (the “Bank”). 

The undersigned, a duly authorized signatory of the Bank hereby advises you, with 

reference to the above-referenced Agreement (any capitalized term used herein and not defined 

shall have its respective meaning as set forth in the Agreement), that [Complete as Appropriate]: 

1. On [date], the Borrower delivered to the Bank, pursuant to Section 7.12 of the 

Agreement, a Request For Extension requesting that the date referenced in the definition of 

“__________” in the Agreement (as such date may have been extended previously from time to 

time) be extended to _____________.  

2. At the request and for the account of the Borrower, we hereby extend the date 

referenced in the definition of “___________” in the Agreement (as such date may have been 

extended previously from time to time) to _____________. 

3. Except as specifically provided in paragraph (1) above, all of the terms and 

conditions of the Agreement remain unchanged and in full force and effect. 

4. This Notice of Extension is an integral part of the Agreement. 

5. [Specify such other terms (including the term, commitment and other fees, 

interest rates, amortization 

 terms and other provisions) as mutually agreed upon between the Bank and the 

Borrower.] 

[The ________ will not be extended at this time.] 
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IN WITNESS WHEREOF, the undersigned, on behalf of the Bank, has executed and 

delivered this Notice of Extension as of the ____ day of ___________. 

BARCLAYS BANK PLC 

 

 

By      

Name      

Title      
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EXHIBIT D 

 

CURRENT PARTIES TO JOINT POWERS AGREEMENT 

 

County of Alameda 

City of Albany 

City of Berkeley 

City of Dublin 

City of Emeryville 

City of Fremont 

City of Hayward 

City of Livermore 

City of Oakland 

City of Piedmont 

City of San Leandro 

City of Union City 
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